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TO THE. 


TY JUDGES or ASSIZE. 


MVX LORDS, 
Fans: this little per- 
formance to your Lord- 
_ ſhips, is ſomething like Dean 
Swift's Dedication to Prince 
Poſterity — for certainly your 
Lordſhips' oficial exiſtence is, 
for the preſent, annihilated; 
nor will it be brought into 
being till ſome time hence. 
I However, the Author of theſe 
J papers thinks, that there is no 
harm, in preparing ſome hints, 4 
; which he hopes may be uſeful ; | 

and he is encouraged to think, 

* | | that, 
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DEDICATION. 
that, as there is now nobody to 


be found fault with, therefore 


nobody can be offended. 

But although Judges 9722 
fize, &c. do not at this mo- 
ment exiſt, yet the Public does: 
and indeed its exiſtence is ren- 


dered miſerable enough, by the 


daily - increaſing depredations 


committed on its ſafety and 
property. — This is humbly 
ſubmitted to your Lordſhips' 
conſideration, and recommend- 
ed in the moſt earneſt manner 
to. your Lordfhips' ſeaſonable 


animadverſion. 


J have the honour to be, 


MY LORDS, : 
Your Lordſhips* 


Moſt devoted humble Servant. 


obs 


EXECUTIVE JUSTICE, S. 


HE. honour and welfare of 

the kingdom in general, as 

well as the ſecurity and happineſs 
of individuals, muſt depend on a 
3 due adminiſtration of the laws. 
1 Without laws to protect the per- 
1 ſons and properties of the people, 
k = 1 8 © 


„ 
they muſt become a prey to each 
other; the weak, oppreſſed by the 
trong, muſt be liable to the loſs 
of all enjoyment of liberty and 
ſafety; the honeſt and induſtrious, 


plundered by the idle and aban- 


doned, muſt be reduced to po- 


verty and diſtreſs; and even the 


richeſt and greateſt, muſt be lia- 
ble to that ſort of dread and diſ- 
quiet, which muſt reduce them, 
in point of comfort, to the ſtan- 
dard of the pooreſt and meaneſt 
of their fellow - ſubjects; perhaps 
even below this, as thoſe who 
have moſt to loſe, have moſt to 
fear. But though there be laws, 
and ſuch as are admirably calcu- 


lated to meet with, oppoſe, and 
cruſh. 


. 
cruſn thoſe violences and diſ- 
d orders, which muſt ever attend a 
* mere ſtate of nature; yet, if theſe 

laws are not duly, conſtantly, and 
1mpartially enforced and execut- 
ed, the condition of the people 
will be but little, if at all, bene- 
fited by them. Vigilance, faith- 
fulneſs, and activity in the magi- 
ſtrate, will ever be the parents 
of ſecurity and comfort to the 
people: where 2he/e prevail, there 
will be peace and ſafety; but 
N where theſe are neglected, there 
Z} will be diſorder, confuſion, and 
4 every evil work. 
f I am very unhappy, that I can, 
4 with the utmoſt truth, refer to the 
preſent ſtate of this country, for 
B 2 an 


on 
an illuſtration of what has been 
ſaid on the diſagreeable ſide of the 
queſtion, No civilized nation, 
that I know of, has to lament, as 
we have, the daily commiſfion of 
the moſt dangerous and atrocious 
crimes, inſomuch - that we can- 
not travel the roads, or * ſleep 
in our houſes, or turn our cattle 


* An houſe in Parzs, a few years ago, 
was ſuppoſed to have been attempted in the 
night-time the matter ended in the family 
being diſturbed, and whatever occaſioned this, 
ſoon ceaſed ; but the maſter of the houſe ſaid, 
that he thought his honſe had been attacked 
« par des refſignols Anglois which droll 
expreſſion ſufficiently ſhews, that the frequency 
of burglaries in this country, are fo far from 


being unnoticed by our neighbours on the 
continent, as to have become in a manner pro- 


_ "werbial.. 


E$ | into 


„ 

into our fields, without the moſt 
imminent danger of thieves and 
robbers. Theſe are increaſed to 
ſuch a degree in numbers, as well 
as audaciouſneſs, that the day 
is now little leſs dangerous than 
the night to travel in; and we are 
not without fatal inſtances of the 
moſt wanton cruelty and barba- 
rity, exerciſed on many of thoſe 
unfortunate perſons, who have 
fallen into the hands of theſe 
plunderers of the public. 

As theſe are, apparently, in- 
creaſing evils, they call aloud for 
redreſs; and we have one com- 
fort yet remaining, which is, that 
a complete and adequate redreſs 
is to be found in our laws, when- 
B 3 ever 
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ever thoſe laws are reſtored to 
their vigour and activity, by the 
ſeveral executive powers, or ma- 
giſtrates, whoſe province it is to 
declare and adminiſter them, with- 
in their ſeveral juriſdictions, 

I do not at all mean to enter 
into juriſprudential diſquiſition, 


or to carry the reader back to the 
days of King Alfred, who, by the 


wiſe inſtitution and adjuitment of 


provincial diviſions, into tithings, 


hundreds, &c. laid ſuch a ſcheme 


of reſponſibility, among the ſub- 


jets of England, for each other, 


as made it every man's buſineſs 


and antereſt to prevent diſorders 


of all kinds.—-Theſe wile and ſa- 


lutary regulations have long fince 


been 
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been obſolete, and, from various 


cauſes, retain little more than their 


names. My intention is to taxe 
things as I find them, and to treat 


the laws of our country as they 


ſtand at preſent before us. 1 
would be underſtood to confine 
myſelf to the penal or criminal 
laws; and, however it may be ta- 


ſhionable with many, to find great 


fault with the number and ſeverity 
of theſe, yet I think it our happi- 
neſs, that, as crimes have ariſen, 
there have been laws made to re- 
preſs them; nor dol conceive, that 
any man can reaſonably find fault 
with this, except indeed it be the 
villain who is the object of them, 


and who certainly would with to 
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be free and exempt from all re- 
ſtraint whatſoever. — As to the 
ſeverity of our laws, I know of 

none but of the moſt wholeſome 

kind; for it is this alone which c 
can deter the ſavage minds of | 
thoſe who are the objects of that 
ſeverity, from the commiſſion of 
thoſe outrages and miſchiefs a- 
gainſt which the ſeverity of our 
| laws is levelled. The regular, 
=. ſober, and virtuous part of the 
ſociety has nothing to fear from 
the ſeuerity of the laws, but they 
have much to hope for; they may 
hope by this to be protected in 
their perſons and properties, and 
in the ſecure poſſeſſion of their 
lawful rights; for, however the 
| Profligate 
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profligate and abandoned aſſailant 


may have caſt off every humane 
and virtuous inducement to good, 


and have put on the ſavageneſs, 
fierceneſs, and cruelty of a wild 


beaſt, ſo as to have forfeited all 


right and title even to the cha- 
rafter of a man—there will be yet 
ſome principle of FEAR left, on 
which the ſeverity of our laws is 
intended to operate, ſo as to check 
and prevent the miſchiefs he 
would otherwiſe. commit; or, if 
he proceeds to the full extent of 


his wickedneſs, to fall upon him, 


as an example to others, who may 
yet be ſtopped before it be too 


late. 


11 is certainly woſk of all to be 


11 wiſhed, 


V 
wiſhed, that crimes might be 
leſſened by prevention; and this 
is never ſo likely to be the caſe, 
as when the fears of ſevere pu- 
niſnment duly operate on the 
minds of thoſe whom no other 
conſideration can reſtrain. | 


Oderunt peccare mali. formidine pœnæ, 


is an old and true maxim, and 1s, 
no doubt, the reaſonable founda- 
tion on which the ſeverity of our 
laws is built: and indeed, when 
this once ceaſes to operate, the 
ſooner the malefactor is removed 
out of the ſociety the better; for 
the wretch who can be hardened 
againſt the fear of what he may 
himſelf ſuffer, leaves the innocent 

| part 


1 | 
part of the ſociety but too pro- 
bable reaſons to fear, that they | 
| ſhall find no end to their ſuffer- 
ings from him. 

The prevention of crimes, is 
the great end of all legal ſeve- 
rity : nay, the exerting that ſeve- 
rity, by making examples of the 
guilty, has no other intention but 
to deter others, and thus purſue 
the great end of prevention. If 
this were not the caſe, all puniſh- 
ment would be nugatory, and 
therefore cruel; for the paſt could 
not be recalled, nor the leaſt ad- 
vantage accrue to the injured 
party, however much the criminal 
might ſuffer, 


But if, by ſeverity exerciſed on 
the 
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the guilty, thoſe who are follow- 
ing the example of their wicked- 
neſs and outrage, are deterred by 
the example of their ſufferings, 
the two grand purpoſes of all 
criminal law are anſwered : the 
one, in the prevention of evil; 
the other, in the ſecurity of the 
public. 

Inſtead of lamenting the mul- 
tiplicity of our penal laws, we 
ought rather to lament the occa- 
fions of them; which indeed are 
ſo frequent, as to make it impoſ- 
fible for ſociety to exiſt, unleſs 
remedies are thought of and pre- 
fcribed to ſtop their progreſs. 
Theſe remedies, like all others, 


muſt. be applicable to the diſeaſes 
which 


„ 
which they are to encounter, and 
be faithfully and duly adminiſter- 
ed, otherwiſe they can be of no 
effect, and conſequently of no 
value whatſoever. I may ſay, 
that the legiſlature has from time 
to time been aſſiduous in meeting 
crimes, as they have ariſen, with 
wholeſome laws; but thoſe, whoſe 
duty and office it is to adminiſter 
theſe laws, have now, for many 
years, been preferring their own , 
feelings as men, to the duty which 
they owe the public as magiſtrates ; 
and have been making ſo wanton 
and indiſcriminate an uſe, or ra- 
ther abuſe, of certain diſcretion- 
ary powers with which they are 
inveſted, that ſafety and impunity 
5 invite 


Big EM 
invite forth and harden offenders, 

while danger and diſtreſs are every 

where menacing the innocent. 

. Highway-robberies threaten the 
traveller, whether by night or by 
day—thelurking footpad lies, like 
a dangerous adder, in our roads 
and ſtreets—the horrid. burglar, 
like an evil ſpirit, haunts our 
dwellings, ** making night hide- 
045.” —The farmer loſes his ſheep 
from the fold, the ox from his 
ſtall, and all forts of people their 
horſes from their fields, and even 
from their ſtables. Theſe are 
but a part of that dreadful cata- 
logue of offences, with which 
every Old- Bailey, and every Afize- 
Calendar is filled, and with which 

9 this 


Sos. 14 
this country is diſgraced and in- 
ſolted: and for which it has be- 
come a taunt and a proverb in 
the mouths of foreigners. 

Such is our reproachful and 
alarming ſituation :—the cauſe of 
this has been already hinted ; and, 
as it is now prevailing more and 
more, the ſtate of the criminal 
laws in this land may ſoon be ſaid 
to reſemble that of the laws of 
Vienna, as repreſented by Duke 
Vincentio, in Shakeſpeare's Meaſure 
for Meaſure. 


We bave ſtrict flatutes, and moſt biting laws, 
The needful bits and curbs for headflrong fleeds, 
Which for theſe Many years we have let ſleep, 
Ewv'n like an o ergrown lion in a cave | 
That goes not out to prey : now, as fond fathers 
Having bound up the threatning twigs of birch, 
| _ 7 
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Only to flick it in their children's fight, 
For terror, not for uſe ; in time the rod 
Becomes more mock'd than fear d: fo our de- 

 crees, 
Dead to infliction, to themſelves are dead, 
And liberty plucks juftice by the noſe ; 
The baby beats the nurſe, and quite athwart 
Goes all decorum, ——— | 


Whoever examines the common 


and fatute laws, which reſpect 


the criminal juriſdiction to be 
exerciſed over offenders of all 
kinds, muſt ſurely acknowledge 
the watchfulneſs of the legiſlative 


powers, both ancient and modern, 


over the lives, liberties, and pro- 
perties of the inhabitants of this 


country: a ſtranger, who ſhould 


read over an accurate and well- 
digeſted code of our crown law, 


would 


EE 
would imagine us to be the hap- 
pieſt, the ſecureſt, and beſt-pro- 
tected people under the ſun, in 
point of our internal police. He 
would admire the diſpoſition of 
the whole, as well as the adapting of 
every part for the public good. 
No dangerous crime without a 
preſcribed ſeverity of puniſhment 
—ſo contrived, as that the offen- 
der has nothing to hope—this in- 
ducement ſo precluded, as to 
leave no encouragement to vil- 
lainy :—in ſhort, he might be led 
almoſt to imagine, that the ac- 
count we have of our ſafety from 
thieves and robbers, muſt be as 
perfect as in the days before the 
Conqueſt, when it was faid, that 

5 3 * * achild 
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* child might go from one end 

* of the ee to the other, 

* with a bag of money in his 
hand, without fear of having it 

taken from him.“ 

But when ſuch a reader of our 
laws is told, that offences againſt 
thoſe laws are daily committed 
that they are multiplied now be- 
'yond the example of former ages 
—that no country is ſo infeſted 
with the depredations of robbers 
of all kinds ;—he would be at an 
utter loſs to account for this, till 
he was told, that the diſpenſers of 
theſe laws very rarely put them 
in execution; and therefore, that 
they were little more than a ſcare- 
” grow, ſet in a held to frighten 
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the birds from the corn, which 
at firſt might be terrible in ap- 
prehenſion, but in a little time 
became familiar, and approached 


without any danger, by even the 


molt timorous of the feathered 
race. 

The wiſdom of our conſtitu- 
tion has placed the executive 
power in the hands of the Ring; 


who is the chief magiſtrate in all 


cauſes, and over all perſons: but, 
foraſmuch as he cannot himſelf 


adminiſter this power in his own 
perſon, he delegates this to others, 


who, particularly with reſpect to 
the criminal laws, act in his name, 


and repreſent his perſon: the chief 


of theſe delegated magiſtrates are 
1 C 2 the 


[40 3] | 
the Twelve Judges of England, 
whoſe high and important office }V 
it is to try criminals, to pronounce 
the ſentence of the law upon them 
when found guilty, and thus con- 
ſign them to that exemplary pu- 
niſhment, which the laws allot to 
their particular offences. Theſe 
Judges are ſages of the law, choſen 
from their profeſſional ſituation 
at the bar, from among the ableſt 
and moſt learned lawyers they 
are inveſted with great dignity, 
looked up to (as they ought) with 
very high reſpe&t*, and regarded 

as 


3 


* 


Our Judges are not only reſpectable 
with regard to their Mce, but are ſo in- 
„ corrupt, 


„ 


as the great oracles of law and 
juſtice: they are bound by a 


moſt ſolemn oath of office, duly 
to adminiſter juſtice, according to 
the beſt of their {kill and abilities, 
to all their fellow-ſubjects, Sc. 
Beſides their attendance by 


turns at the ſeſſion of cher and 


corrupt, as magiſtrates, that they are, what 
Cæſar ſaid his wife ought to be —- 


Not only chaſte but unſuſpected.— 


As private citizens, I think it no diſparage- 
ment to the reſt of the kingdom, to ſay, that 
there are not twelve honeſter or worthier men 
in it. But, as they are ſharers in the common 
lot of what Lord Cheſterſield ſo pathetically 
ſtyles, ** poor human nature,” they are liable 
to err, even (as Poltaire ſays of a certain 
Abbe) * par Pexces de leurs bonnes intentions. 
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terminer and gaol-delivery, at the 1 
Old. Bailey, for the counties of | 
London and Middleſex, eight times | 
in a year; they are ſent with a 


like commiſſion, Hice every year, 
into all the counties of England, 
that they may adminiſter Juſtice : 
two Judges are in each commiſſion 
on the circuits, which are divided 
into /; and thus theſe magiſ- 
trates ſet forth to carry terror to 
the guilty, and protection to the 
innocent, into every part of Eng- 
Land. | 
Their fellow. ſubjects, of courſe, f 
look up to them for ſecurity and ; 
protection, and depend on their 
faithful and ſtrict adminiſtration 
of the laws, for the puniſhment 


of 


1 os 3 
ef wrong and robbery, and for the 
maintenance and protection of 
their perſons and properties from 
violence and depredation—they 
muſt naturally expect that ſuch 
examples will be made as the la 
intends; and as naturally hope, 
that, by means of ſuch examples, 
they ſhall fit down in peace and 
ſafety, and have none to make 
them afraid. 

The very appearance of the 
Judges at the aſſizes, if we include 
the attendance of the high- ſheriff, 


*The political liberty of the ſubje& is a 
tranquillity of mind, ariſing from the opinion 
that each perſon has of his ſafety, * 

SPIRIT OF Laws, vol. i. 212. 
Sth edit, Nugent's Tranſ. 
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1 24 J 
his under-ſheriff, and other offi- 
cers the firſt gentlemen in the 
county forming that conſtitu- 
tional bulwark, the grand jury 
that other excellent inſtitution, 
the petty jury, who are to paſs be- 


tween thecrown and the priſoners, 
on the trials of their ſeveral lives 


and deaths: add to this, the vaſt 
concourſe of people flocking from 
every part of the county, and 
aſſembling in multitudes to hear 
the ſolemn determinations of pu- 
nitive juſtice the ſound of the 
trumpets the Judge's ſolemn ap- 
pearance in his robes, when ſeated 
in the place of judgment :—theſe, 


and many other circumſtances, 


form one of the moſt affecting, the 
molt 
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moſt aweful ſcenes, that can be 
exhibited to the eyes of mortals; 


and, if duly improved, might be 
ſuppoſed to ſtrike a terror into the 


minds of the beholders, not eaſily 


to be forgotten. 

[ have deſcribed what ought to 
be, and what the conſtitution in- 
tended by the circuits of the 
Judges—which was no leſs than 
to carry terror and aſtoniſhment 
into the minds of all; or, as it is 


well ſaid, 


Ut pena al paucos, metus ad omnes perveniat, 


And at what a vaſt advantage 
does the Judge's ſituation place 


him, over the feelings, affec- 


tions, and paſſions of his audi- 


tary” | | 
| Methinks 
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Mi-ethinks I fee him, with a 
countenance of ſolemn ſorrow, 
adjuſting the cap of judgment on 
his head—while the crier pro- 
claims | | 

O yes! O yes! O yes 1— 
* My lords, the king's juſtices, 
< ftriftly charge and command 
* all manner of perſons to keep 
© filence, while ſentence of death 
* is paſſing on the priſoners at 
T the bar, on pain of impriſon- 
—" —_ 8 

His lordſhip then, deeply af- 
fected by the melancholy part of 
his office, which he is now about 
to fulfil, embraces this golden 
*A corrupt way of pronouncing the French 


word Qye - bear. 
| | Oppor- 


. 

opportunity to do moſt exemplary 
good He addreſſes, in the moſt 
pathetic terms, the conſciences of 
the trembling criminals—he ex- 
| patiates on the nature of their ſe- 
veral offences ſhews them how 
juſt and neceſſary it is, that there 
ſhould be laws to remove out of 
ſociety thoſe, who inſtead of con- 
tributing their honeſt induſtry to 
the public good and welfare; 
have exerted every art, that the 
blackeſt villainy can ſuggeſt, to 
deſtroy both—he enlarges on the 
fearful ſituation which the honeſt, 
the induſtrious, the virtuous part 
of the community muſt be in, if 
ſuch as then ſtand before him at 


the bar, are any longer permitted, 
like 


1 28 J 

like ſavage beaſts, to prey upon 
the public. No perſon, no pro- 
perty can be ſecured, no liberty 
enjoyed. He then vindicates the _ f 
mercy, as well as the ſeverity of the N 
law, in making ſuch examples, | 
as ſhall not only protect the in- 
nocent from outrage and violence, 

but alſo deter others from bring- 1 
ing themſclves to the ſame fatal ; 
and ignominious end which now f 

| awaits the priſoners —He then, 

278 | in the moſt pathetic terms, ex- 

horts the unhappy convicts, to 

conlider well how beſt to employ 

the little ſpace. that yet remains 

between that moment and the 


— 


— — N 2 — I * 8 4 9 ©, Ab OT NT Tn _ : 
n 8 —— >, REY 3 FI 2 — > _ 
3 — . K e 4 . 8 * - : 
. 9 4 . K . * — 14. "oe _ * _ 1 ö . 8 
_ 4 4 
: - — 5 TY 
"OE 225 — - 1 — 

a 3 . 1 — * —— - 

* 9 ag ets NOTATION hs ae — — — — — — * — 6 * 4 


22 * 0 * ro "_ 
3 c ages pon reno; — ̃ —-—-—-— 


r *4 


— 


* 
i. — — 
r 


32322 


Y | orave — he acquaints them with 
4 the certainty of ſpeedy death, 
| | 1 and 
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and conſequently with the neceſ- 


ſity of ſpeedy repentance—and on 
this theme he may ſo deliver him- 
ſelf, as not only to melt the 
wretches at the bar into contri- 
tion, but the whole auditory into 
the deepeſt concern, —Tears ex- 
preſs their feelings—and many of 
the moſt thoughtleſs among them 
may, for the reſt of their lives, 


be preſerved from thinking light- 


ly of the firſt ſteps to vice, which 
they now ſee will lead them to 
deſtruction. The dreadful ſen- 
tence is now pronounced—every 
heart ſhakes with terror.— The al- 
moſt fainting criminals are taken 
from the bar—the crowd retires— 
each: to his ſeveral home, and 

- carries 
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carries the mournful ſtory to his 
friends and neighbours; — the 
day. of execution arrives — the 


wretches are led forth to ſuffer, 


and exhibit a ſpectacle to the be- 
holders, too aweful and ſolemn for 
deſcription, They now ſee, that 
_ certainty * of puniſhment muſt 


await the guilty, and the whole 


county feels a laſting benefit, in the 


ſecurity and protection which ſuch 
an example of punitive juſtice 


has procured them. Theſe im- 
Preſſions will laſt their time, and 


carry their ſalutary effects, per- 
haps, for years together. Many. 


* Culpam pœna premit comes. Hon. 
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many 
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many wretches, warned * by ſuch 
examples, turn from the evil of 
1 their 


* It is to be hoped, that this has been fre- 
quently the caſe ; and I ſhould conceive, that it 
would be more likely to extend itſelf for the 
good of others, if criminali were to be executed 
in different parts of the county, and that as 
near as poſſible to the place where the fact 
was committed; the neighbouring inhabitants 
would then have an opportunity of beholding, 


with their own eyes, the fad and bitter conſe- 


quences of breaking the laws. 


The preſent mode of executing a number 


of criminals together at the ſame place, which 
is uſually at or near the afize-town, deprives 
the public, in a great meaſure, of the force of 
that example, which might accrue from the 
ether above-mentioned method : neither the 
perſons nor crimes of the unhappy individuals 
can be ſo noticed, as by ſeverally executing 
them where the fact was committed. This 
might be attended with more trouble to the 


—＋ — * 5 2 r & 2 t ES b 1 8 1 8 1 b a 
- 1 2 


4 — UNE 


tet 
— — r 
a 


ae 
1 


a 24 — W „ — — m 111 —_— 
* 8 * 7 0-4 * 


1 


their ways, ceaſe to do evil, learn 


to do well. Thus the law has 
its effect thus are the perſons, 
properties, and lives of men moſt 
mercifully preſerved, the public 
peace ſecured, and the moſt va- 
luable ends of civil government 
fully anſwered. 5 

The MAGISTRATE who thus diſ- 
penſes juſtice, is a bleſſing to the 
community—a protector of the 
innocent, a terror to the guilty. 
—He is not only a repreſentative 
of an earthly xinG, but of the 


feeriff and his officers, and with more expence 
to the county ; but theſe things ought not to be 


thought of, if by theſe means the crimes, and 


conſequently the ſufferings of others can, in any 


degree, be prevented by the force and terror of 


fuch examples. 
KING 


9. 


. | 
KING' OF KINGs—for he is a mini- 
fer of cop for good. He bears 
not the ſcword in vain. And when 
he is called to give an account 
of his miniſtry, with what an un- 
ſpeakable comfort will he be able 
to reflect, that, through the faith- 
ful, upright, impartial, ſteady, 
and uniform diſcharge of his high 
office, he has contributed to the 
peace, welfare, and good order of 
ſociety, as far as the powers with 
which the conſtitution inveſted 
him could enable him ſo to do; 
and that he has left an example 
to thoſe who ſhall ſucceed him, 
that they may tread in his ſteps, 
and thus continue the exerciſe of 
Juſtice and truth from generation 
to generation | 
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Is this the caſe in our day? are 


ALL our diſpenſers of the laws ſuch 
as I have been deſcribing ?—The 


natural connection between cauſe 
and efe, muſt (alas!) lead us to 
anſwer i in the negative. | 

Holy writ tells us, that, e 
Saul the king of Iſrael had re- 
ceived a poſitive commiſſion from 


God to deſtroy the Amalekites ut- 


terly, and all that belonged to 


them, he executed his commiſſion 
with ſuch partiality, as to fave the 


Amaletite king Agag alive; and 


the beſt of the ſheep, oxen, and 
fatlings, and all that was good, 
and would not utterly deſtroy 
them; but every thing that was 
vile and refuſe, that he deſtroyed 

_ utterly, 


TL 36 3 
utterly, When Samuel afterwards 
met Saul, Saul expreſſed himſelf 
thus: Bleſſed be thou of the 
* Lord, I have performed the 
_ © commandment of the Lord.” 
And Samuel ſaid, © What mean- 
eth then this bleating of the 
** ſheep in mine ears, and the low- 
* ing of the oxen which I hear?” 
Now, if our Judges of ffize real- 
ly execute their commiſſions as 
they ought, what meaneth then 
theſe numbers of burglaries, high- 
way robberies, theſe depredations, 
by day and night, in our roads, 
ſtreets, houſes, fields ?—How are 
our news-papers filled with daily 
accounts of miſchiefs done on the 
perſons and properties of his ma- 
ER D=z _. xs 


Fr 

jeſty's ſubjects, by felons of every 

denomination ? PST” 
One reaſon, and only one, can 
be given for theſe things. The 
law is not in fault, it is wiſely 
contrived to prevent them, by 
holding forth certain puniſhment ; 
but that puniſhment has been ren- 
dered ſo uncertain, or rather the 
ſuſpenſion of it ſo certain, as to 
prevent the operation of the laws. 
I remember to have ſeen a fel- 
low at Briſtol, who was by trade 
a viper catcber. He produced, 
and opened, a large box, with 
about one hundred vipers in it, 
into which he put his hand, and 
took them up, at leaſt half a 
dozen in a bunch. I trembled 
ä at 


7 
at the ſight, expecting, every in- 
ſtant, to 15 the man bitten: but 
my fears were ſoon removed, by 
being told, that all their fangs 
were cut out ſo that, if I had 
pleaſed, I could myſelf have hand- 
led theſe horrid creatures with all 
ſafety. | 
Methinks, that our e 
laws are reduced to the ſtate of 
the aforeſaid vipers their ſting 
is gone, their fangs are out, their 
terror is loſt; and our viper- catch- 
ers ſeem to have ſo contrived 
the matter, as that the laws ſhall 
hurt nobody, who chuſes to ſport 
with them, | 

Since I began theſe ſheets, I 
have had ſome converſation with 
2 an 
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an eminent barriſter, upon theſe 
ſubjects; and he furniſhed me 


with an anecdote, which abun- 
dantly illuſtrates what has been 


_ ſaid, 


Some years ago, when he went 
the Norfolk circuit, he acciden- 
tally had occaſion to fee a fellow 
who had been capitally convicted, 
and, having received ſentence of 


death, was remanded to priſon, 
and left for execution. It ſeems 
he had been an old offender, and 


before had had fome hair-breadth 
ſcapes for his life. My friend 
expoſtulated with him, and aſked 


him how he could venture again 


on his old practices, after ſo ma- 
ny eſcapes? Ah, Sir,“ ſaid the 
fellow, 


RS ov 


i mp 1 
fellow, © that's the very thing 
there are ſo many chances for 
us, and ſo few againſt us, that T 
never thought of coming to 
this. —Firſt,““ ſaid he, there 
* are many chances againſt being | 
< diſcovered—ſo many more that 
< we are not taken—and if taken, 
not convicted and if convict- 
ed, not hanged—that I thought 
*© myſelf very ſafe, with at leaſt 
twenty to one in my favour,” . 
The argument which this vi- 
lain uſed, is, no doubt, in the 
thought of all the rogues in 
the kingdom, who find equal en- 
couragement to perſiſt in their 
evil courſes, with this fellow; 
L 4 for 


[ 40 
for the news- papers“ aſſure them, 
on relating the conviction and 
condemnation of the criminals 
at the ſeveral aſſize-towns, that, 
they were all reprieved before 
their lordſhips left the town.” 
1 will not ſay always, but * 18 
moſt uſually the caſe. 

Nay, I once heard 2 Fudge, in 
his charge to the grand-jury, ſay 


* It may be ſuppoſed, that, at certain pe- 
riods, the gentlemen of the road peruſe the 
news-papers, with as much avidity and dili- 
| . gence, as certain gentlemen of the turf peruſe 
the racing calendars; and, as theſe are greatly 
 furprized and alarmed when the Jong odds are 
f lloſt, and the Anoabing- ones taken in; ſo are 
the others, when they find ſome notorious 101g 
| left for execution. 


| 4) to 
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to this effect, that, Where men 
* robbed on the highway, and did 
* not uſe much violence, or do 
any miſchief to the perſons they 
* robbed, he thought them pro- 
* per to be recommended as ob- 
* jets of mercy.”*—This was no 


6 


doubt carried to the gaol, and 


received with high applauſe: and 
at that very aſſizes, five or ſix 
'highwaymen were convicted on 
hs cleareſt . evidence : — but — 

** they were all reprieved e 

* the Judge left the town.” 

As for ſtealing ſheep and horſes, 
which the wiſdom of the legiſla- 
ture has made felony withour be- 
nefit of clergy, theſe are almoſt 
ſure 
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fure of a reprieve z- and this is 
now ſo much the faſhion, as to 
have 


This is ſo much the caſe, that the chances 
are at leaſt forty to one in favour of the thief, - 
The diſcovery is now rendered more difficult 
than ever, and of courſe the theft itſelf more 


ſafe and eaſy—for, of late years, there have 


been ſet up horſe-/laughter-houſes, of which there 
are ſeveral in and about London. Hither the 
ſtolen horſes are frequently brought, and 


 - Llavghtered, after which they .cannot well be 


traced, The profits ariſing from the Vin, the 
Fat, and the fleſb, which amount uſually to about 
thirty ſhillings (as I am informed) are the temp» 
tations to this ſpecies of horſe-ſtealing, eſpe= 
cially in the counties bordering on the metropo- 
lis: ſo that a horſe, worth twenty, thirty, fifty, 
or even an hundred pounds, which a gentle- 
man, or other perſon, may turn into his field 
over-night, in confidence that the law will pro- 
ect him, may be ſtolen, and carried to the 
| ſlaughter- 


t 1 


have become very near a certainty, 
and does almoſt amount to a /u/- 


enen 


ſlaughter-houſe before morning, and never ſeen 
vor heard of more, This is a matter very diffi- 
cult to be proved, yet ſome few have been con- 
victed. The firft I ever heard of, was at the 
Old-Bailey, about five years ago. — A villain 
nad ſtolen a gentleman's favourite riding- horſe, 
very fat and in fine order, out of a field ſome- 
where near Lee Bridge. This fine animal was 
carried to one of theſe infamous horſe-ſlaugh- 
ter- houſes and killed; but it ſo happened, that 
he was traced, and though not time enough to 
ſave his life, yet time enough to find his ſkin, 
which was ſworn to, and the man convicted; 
but, to the aſtoniſhment of all that heard it, 
this barbarous and injurious villain was—re- 
prieved! Since that, raue or three have been 
executed in ſome of the home counties. —All 
this exceſs of barbarity and wickedneſs, has 
come by degrees, owing to the lenity exerciſed 
towards horſe-ſtealers, The law ſays they 
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Penſion of the penal laws which 
relate to theſe offences. | 
In ſhort, the 30% way, that is, 


Hall be hanged ; thoſe who are to put this law 
in execution, ſay—they ſhall 20. In ſhort, the 
c volo of the legiſlature, is abſolutely con- 
trouled by the /ic nolo of a Judge. This has 
paſſed for ſome years pretty uniformly upon the 
public; but it is illegal, arbitrary, and uncon- 
ſtitutional; tending to overturn the true diſ- | 
tinction between the legiſlative and executive 
powers, to the encouragement of all manner of 
diſorder and villainy, and to the deſtruction of 
peace, good order, and property among the 
ſubjects of the kingdom. That a Judge has a 
power to refrieve, for juſt and reaſonable cauſe, 
is Zrue—but that he has a right to abuſe that 
power, to the ſuſpenſion of the penal laws, is 
not true.—He is doubtleſs as anſwerable for 
mal- adminiſtration of his office in this reſpect, 
as in any other. | 

Qu. If theſe horſe-Narghter-houſes are not 
objects of ſerious enquiry by the /egiflature? 

| the 


TY 


the moſt profitable way, as things 
now ſtand, to deal in horſes ind 
ſheep, is to fleal them; for then 
there is no prime coſt upon them, 
except to the unhappy people 
from whom they are ſtolen. 
However, theſe offences have 
been looked upon in ſo ſerious a 
light by the legiſlature, ſo detri- 
mental to ſociety, and fo injuri- 
ous to individuals, that it has 
been found neceſſary to endea- 
vour to put a ſtop to them, by 
ouſting the offenders of their 
clergy : and there can hardly be 
a doubt, bur, if the intention of 
the laws had been duly obſerved, 


by thoſe whoſe province it is to 


diſpenſe them, the farmers, whoſe 
property 
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Property mainly conſiſts in their 


live ſtock, might have had them 
as ſafely ſecured in their fields 


and paſtures, as if they were ever 


ſo carefully locked up at home. 
And it is a very melancholy con- 
ſideration that it is not ſo; and a 


very great ſcandal and reproach to 


a country, which pretends to civi- 
liz ation, that we are not more ſe- 
cure in our property of every kind, 
than if we were ſavages. Per- 
haps we are, upon the whole, 4% 
ſo; for I much queſtion whether 
there 

Among the ancient Scythians, flocks were 
eſteemed their greateſt wealth; they lived on 
their milk, and clothed themſelves with their 
ſkins. THEFT was a capital offence, The ſe- 


verity of the puniſhment had ſo good an effect, 
25 8 _ 


T 

there is to be found a people upon 
earth, who ſuffer in the invalion 
of their properties as we do. 

Some have ſaid, that a ſcruple 
of conſcience in Judges, prevents 
the execution of the laws againſt 
certain offences that they think 
them too ſevere for the offence, 
and therefore conſtantly reprieve 
thoſe who are convicted. But I 
do not apprehend that this is at 
all the province of a Fudge—what- 


that they could let their numerous focht wan- | 


der from place to place, without danger of loſ- 
ing them. See An. Univ. Hiſt, vol. vi. p. 64. 
The ſecurity of theſe people, like that of all 


others, muſt have ariſen from executing the 


laws as well as making them. We ſhould be 
juſt as ſafe if we did the like dem ſemper 
agtt idem. | | 
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E 
ever laws the parliament ſees ne- 
ceſſary to enact, the Judge, agree- 
ably to his oath of office, is bound 
to declare * and pronounce; and 
his ſtanding between the judgment 
and execution, is taking upon him- 


* ce Tt is poſſible that the law, which is clear- 
& ſighted in one ſenſe, and blind in another, 
© might, in ſome caſes, be too ſevere. But, as 
cc we have already obſerved, the national Judges 
ce are no more than the mouth that pronounces 
« the words of the law, mere paſlive beings, in- 
cc capable of moderating either its force or ri- 


gor. That part therefore of the legiſlative 


r body, which we have juſt now obſerved to be a 
& neceſſary tribunal on another occaſion, is al- 
« ſo a neceſſary tribunal in this; it belongs to 
« its ſupreme authority to moderate the law in 
e favour of the law itſelf, by mitigating the ſen- 
* mae. SPIRIT OF Laws, Nugent's 
s Tranſ. th edit, p. 232. 


; ſelf, 
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ſelf, not only to be wiſer than the 
law, but a power, which, if wan- 
tonly and cauſeleſsly exerted, muſt 
render the moſt important and ſa- 
lutary laws contemptible and uſe- 
leſs.— The Judge, in ſuch a caſe as 
this, ſets himſelf above the law, 
and preſumes to exerciſe an au- 
thority with which the conftitu- 
tion has not intruſted even the 
crown itſelf. We all know how 
a diſpenſing power over the penal 
laws was attempted in the days 
of kings who aimed at arbitrary 
power, by ſetting themſelves a- 
- bove the laws, and wanting to 
govern without them; and we 
alſo know what this ended in. 
But where is the difference, be- 
E tween 


1 50 J 
tween the arbitrary prevention of 
trial, and the arbitrary prevention 
of execution ? the former, per- 
haps, may be more glaringly ar- 
bitrary, but the latter will anſwer 
the ſame end. 
That the king has an inherent 
power to pardon all offences a- 
gainſt his crown and dignity, is 
moſt certain: and very dreadful - 
would it be, if he had not ſuch 
a power; for otherwiſe we ſhould, 
in very many caſes, which might 
be mentioned, be liable to ſuffer, 
however innocent, if once con- 
victed, through the malice or 
wickedneſs of our fellow-ſubjects. 
But will any body contend, that 
the conſtitution, by intruſting the 
7 crown 


1 
crown with the power of pardon 
for the moſt ſalutary purpoſes, 
could ever mean to ſet it above 
the law, ſo as that the execution 
of it ſhould wholly depend on a 
wanton and arbitrary exerciſe of 
this prerogative, to the utter ſuſ- 
penſion and ſubverſion of all law 
whatſoever ? 

So the Judges have a power to 
reprieve: and thankful may we be 
that it is ſo; for, by this, they 
are enabled to ſave lives which 
ought not to be taken away. For 
inſtance a Judge perceives pre- 
zudice and malice in the jun, 
a fixed determination, right or 
wrong, to convict the priſoner; 
the evidence by no means proves 
E 2 the 
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the caſe; the Judge, accordingly, 
in his direction to the jury, takes 
due notice of this, and leaves the 
matter to the jury in favour of the 
priſoner; notwithſtanding which, 
they find the priſoner guilty — 
here it becomes the Judge's duty 
to reprieve, and recommend the 
convict to the royal mercy, of 
which ſuch a convict is undoubt- 
edly an object. So, where there 
is a contradiction and contrariety 
of evidence, and, though the jury 
convict, the Judge is by no means 
ſatisfied in his own mind of the 
guilt of the priſoner, —Likewiſe, 
in caſes where there is a doubt of 

the law—or where life may de- 
pend on vague and uncertain 
3 words 


Z (31 
words in an act of parliament, of 
very. doubtful conſtruction — or 
- where a fact may be merely with- 
in the fri letter of the law, but 
by nomeans to be reckoned among 
the degrees of miſchief, which, 
according to the ſpirit of the law, 
are the intended objects of it—or 
where facts appear after the con- 
demnation,, which inconteſtibly 
prove the innocence of the con- 
vict. In theſe, and in ſome few 
other inſtances which might be 
named, the Judge is not only juſ- 
tified in reprieving, but would not 
execute judgment in mercy if he 
did not. | 
But to exerciſe this power of re- 
prieve wantonly, and indiſcrimi- 
E 3. nately, 
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nately, ſo as to ſave felons only 
| becauſe they are condemned; to 
defeat the end of the law by a 
mere arbitrary. diſpenſation of a 
Judge, who, to gratify his feelings 
as a man, violates his oath and duty 
as a magiſtrate, is to abuſe a moſt 
ſalutary power to the moſt miſ- 
chievous purpoſes. It makes void 
the law ;—its terror, and there- 
tore its beſt uſe, is no more the 
innocent public ſuffers, the guil- 
o 


* Tully defines pity, as—** Zgritudo ex 
&« miſeria alterius injuria laborantis - an 
4 anxiety, care, or ſorrow (of mind) excited 
«by the miſery of another, Jabouring under 
&« injury.“ If this definition be juſt, one ſhould 
think, that the iajured public, rather than the 

| | injuric us 
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ty invader of its property tri- 
umphs. 

A ſoldier, in one of the laſt en- 
campments, took to marauding, 
and ſtole whatever he pleaſed 
from the poor cottagers, whoſe 
misfortune it was to dwell in the 
neighbourhood of the camp. He 
parcicularly fixed on a little gar- 
den belonging to two old people, 
a man and his wife, and uled to 


come in open day, in the ſight of 


the owners, and take their cab- 


injurious robber, ſhould be the object of the 
magiſtrate's compaſſion. 

It was a fine ſaying of the great and good 
lord chief Juſtice Hale. When I find my- 
« ſelf ſwayed to mercy, let me remember, 
te that there is a mercy likewiſe due to the 
* country.“ e 
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bages, and other ſuch-like things, 


for his own purpoſes ; the poor 
old woman had often remonſtrated 
with him on theſe occaſions, but 


only got oaths and curſes, and 


threats for her pains. One night 
(in the middle of the night it was). 


this villain forced open the door; 


theſe poor people were in bed; 
and he dragged the woman out 
of bed, to her infinite terror and 


aſtoniſhment, made her tell where 


their money was, and robbed them 
of their little all, which amounted 
to foe ſhillings, Theſe circum- 
ſtances appeared to demonſtration 
on the trial, and the fellow was 
convicted of this atrocious and 
ſhocking fact. He received ſen- 

- tence 


1 
tence of death. He was re- 
prieved before the Judge left the 
town | 
At an aſſizes after 18 an high- 
wayman was convicted, on the 
cleareſt evidence, of a moſt au- 
dacious highway robbery in the 
day time. Three ladies were to- 
gether in a chariot, two of them 
very young. The robber over- 


If this affair had happened in a rich- 
and opulent family, and the lady of the houſe 
had been dragged out of bed at midnight, 
terrified almoſt to death, and the houſe rob. 
bed — what Judge would have wentured to re- 
prieve the offender? yet, if it had been done in 
that caſe, it would not have been ſo injurious ats 
in this, becauſe the rich can afford, in a great 
meaſure, to defend their houſes, by dogs, ſer- 
vants, arms, &c. whereas the poor have no 
defence, but the law. If this be withheld, 
they are totally defenceleſs. 
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rook the chariot, and, with the 


moſt horrid oaths and impreca- 


tions, ſwore he would blow out 


the coachman's brains if he did 


not ſtop. On the chariot being 
ſtopped, the villain held a cocked 
piſtol to the breaſt of one of the 


young ladies, for about à minute 
and an half (this the coachman 
_ ſwore poſitively) and, in this ſitu- 


ation, he plundered the ladies of 


ſome money. During this tranſ- 


action, we may well ſuppoſe the 
terror of the young lady to be 
very great, and to be not a little 
heightened by the fellow's threat- 
ening to ſhoot a poor woman, 
he” ſtopped by the ſide of the 
carriage, if ſhe did not walk on. 
| The 
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The perpetrator of the above 
audacious fact, was an OLD op- 


FENDER, Who had Twice before 


been indicted, tried, and con- 
victed of highway robbery once 
at an aſſizes for the ſame county, 
in the year 1777, for robbing a 


gentleman on the highway, of 


twenty-two: pounds twelve fhil- 
lings. Judgment was reſpited at 
that aſſizes, becauſe he was ſick, 
and could not be brought up to 
receive ſentence; but he after- 
wards received his majeſty's moſt 
gracious and free pardon. 
Afterwards, at the Old. Bailey, 
in September ſeſſion 1782, he was, 
together with a comrade of his, 
convicted again of a robbery on 
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the highway, and again received 


ſentence of death — he was re- 
ſpited— and, in December ſeſſions 


following, received his majeſty's 
mercy, on condition of tranſpor- 
tation to Africa, during his na- 
tural life. Afterwards, viz. on 
September 17th, 1783, he again 
received his majeſty's free par- 
don, and was diſcharged, Some 
months after this, viz. in May | 


1784, this incorrigible villain 
committed the robbery on the 
highway, mentioned above, on 


the three ladies, of which he was, 
after an impudent alibi defence, 
convicted on the cleareſt evidence 


and. 


+. @ } | 
and was reprieved before the Judge 
left the town * ! ! 


I heard 


* The good effects of this kind of lenity, 
were felt, in the county where this happened, 
very early after the ſaid aſſizes. Three poſt- 
chaiſes were robbed at noon-day, in their way 
to London; and, ſome time after, a lady in 
her carriage was robbed at eleven o'clock in 
the morning. Another was robbed in the day- 
time, within a few yards of her own door. Af- 
terwards, three Jadies in a poſt-chaiſe were 
robbed at one o'clock at noon. (November the 
6th, 1784) by two highwaymen, whom I 
ſaw purſued, and heard that they were taken, 
a few miles off, by the purſuers. 

N. B. They were both convicted at the next 


: aſſizes, but only one of them executed, though 


. both equally guilty of the fact. Thus the ſawing 


one, exactly counteracted the example made 


by executing the other, and, probably, will oc- 
caſion the ſuferer's life to be thrown away— 
not only this, but if duly improved, as no 
doubt 


L 62 1 
J heard the hiſtory * of this 
fellow, at the aſſizes where he 
was laſt tried : it was publicly 
talked of ; and if the Judge did 
not hear it, it could only be, be- 
cauſe reprieves are too much of 


courſe, to be ſuppoſed to need any 
enquiry into the characters and 


| circumſtances of thoſe on whom 


they are beſtowed, 
This offender, like . of 


others, having done ſo much to 


be hanged, is not to take any blame 


doubt it will, when time ſhall ſerve, by the /ur- 
wiving thief, it may be the hanging of a dozen 
more, for the miſchief they will be encouraged 


to commit, 


* That was, in general, that he had been 
twice before convicted, and pardoned—but I 
have extracted the particulars above- mentioned 


From authentic certificates, 


\ 


0 


1 


to himſelf that he has not ſucceed- 
ed: he muſt at preſent conſole 
himſelf and friends, like the he- 


roic Portius— - 
cc Tis not in mortals to command ſucceſs, 


e We will do more, SEMPRONIUS, we'll 
deſerve it," 


The above two caſes ſtand RY 


proofs of that wanton and dange- 
rous abuſe of power, which, if not 


checked *, muſtoverturn the whole 


ſyſtem 


* Monteſquieu obſerves, that, one part of the 


duty of the repreſentatives of the people is 


& to ſee whether the laws in being are duly 

ce executed.” SPIRIT or Laws, Nugent's 
| Tranſ. p. 227, 5th edit. 

Andagain, p. 231, © The legiſlative power, 
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„ 
IJyſtem of our criminal laws, and 
leave the public to be plundered 
at the will of individuals. 

In France, capital offences ſel- 
dom, if ever, meet with a relaxa- 
tion of the laws—robberies and 
burglaries eſpecially—and there- 
fore they are very ſeldom * heard 

| of. 


in a free ſtate, has a right, and ought to 
© have the means, of examining in what 
ec manner its laws have been executed—an ad- 
“ vantage which this (the Exgliſo) govern- 
« ment has over that of Crete and Sparta, 
c where the Coſini and Ephori gave no account 
4 of their adminiſtration.” 


* In the days of 2zeer Anne, during the 
war in Handers, when the Duke of Marlborough 
and Prince Eugenecommanded the allied army; 
a ſoldier, under the immediate department of 
Prince Eugene, was condemned to be hanged 
1 for 
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E 1 
of. I believe, in no country but 
this, are felons ſafe from the law 
Fs and 


for marauding. The man happened to be a 
favourite with his officers, who took oreat 
pains to ſave his life; and for this purpoſe: 
interceded with the Prince, who refuſed - abſo- 
lutely to grant their requeſt. They then ap- 
plied to the Duke of Marlborough, begging his 
Grace to interfere: he accordingly went to Prince. 
Eugene; who ſaid, he © never did, and never 
& would, conſent tothe pardon of a marauder.” 
66 —Why,” ſaid the Duke, at this rate, we 
ce ſhall hang half the army.—T pardon a great 
«© many,” — “ That is the reaſon,” replied the 
Prince, that ſo. much miſchief is done 
„ by your people, and that ſo many ſuffer for 
ce jt.I never pardon any, and therefore there 
& are very few to be puniſhed in my depart- 
% ment. The Duke ſtill urged his requeit; 
on which the Prince ſaid “ Let the matter be 
« enquired into, and if your Grace has not 
ts executed more than I have done, I will 
F „ conſent. 


[ 66 ] 
and therefore there are-ten times 
the number of felons among us, 
than in any other country. No 
other reaſon can be conceived for 
this, 


ce bee to the pardon of this fellow.” — The 
proper enquiries were accordingly made, and 
the numbers turned out very highly in favour 
of Prince Eugene; on which he faid to the 
Dull. There, my Lord, you ſee the benefit 
« of example. Vou pardon many, therefore 
cc you are forced to execute mamy; I never 
4c pardon one, therefore few dare to offend, 
6 and, of courſe, but fer ſuffer.” 
The reaſoning, which may be drawn from 
the above, on the fide of firi& diſcipline, is not 
only applicable to fleets and armies, but to all 
government whatſoever : the civil intereſts of 
fociety can no otherwiſe be protected, than by 
a due and certain execution of the laws. The 
Marquis of Beccaria obſerves very truly, that 
= a {eſs puniſhment, which is certain, will 
« do more uu than a en which is 


46 uncertain. 
The 


( & ] 
this, but the almoſt total relaxa- 
tion of diſcipline, the little conſi- 


deration that is paid to the peace 


and quiet of the public, and the 
almoſt certainty of eſcape. from 


death, with which the minds of rob- 


bers are impreſſed. Certainty of 
puniſhment carries a terror to the 
heart, which is not eaſily over- 
come; but when that certainty de- 
creaſes, the terror will decreaſe in 
the ſame proportion. 

The above anecdote may alſo ſerve as an 
Illuſtration of thoſe ſeeming paradoxes — 

Crudelitas parcens, Lenitas puniens: 


and is exceedingly applicable to our proceed- 


ings, with reſpect to punitive juſtice, as ad- 
miniſtered in this kingdom; where ſo many 
wretches ſuffer, for crimes, which they have 


been tempted to commit thro' hope of impunity. 
F 2 Dr. 


„ 

Dr. Jobnſon, in his Journey to 
the Weſtern Iſles of Scotland, tells 
us—that © the mountaineers are 
© thieviſh, becauſe they are poor, 
and, having neither manufac- 
e tures nor commerce, can only 
grow richer by robbery. They 
* regularly plunder their neigh- 
** bours, for their neighbours are 
% commonly their enemies; and, 
** having loſt that reverence for 
property, by which the order of 
© civil life is preſerved, ſoon 
* conſider all as enemies whom 
* they do not reckon their friends, 
and think themſelves licenſed 
eto invade whatever they are not 
** obliged to protect.“ 0 
This ingenious author then 
preſents 


11 
preſents us with a very different 
ſcene, which may ſerve to illuſ- 
trate and enforce what has been 
ſaid before in theſe papers. — 

By a ftri? adminiſtration of 
ie laws, ſince the laws have 
ce been introduced into the high- 


lands, this diſpoſition to thievery 
eis very much repreſſed. Thirty 


© years ago, no herd had ever 


been conducted through the 


** mountains, without paying tri- 
** bute in the night to ſome of 
** the clans; but cattle are now 


driven, and paſſengers travel 
© without danger, fear, or moleſ- 


tation.“ Page 98. 
Again, page 214. 
e doubt not, but that, ſince the 
F3 4 
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„ Tegiee Judges have made their 

circuits thro? the whole country, 

right has been every where more 

** wiſely and mote equally diſtri⸗ 
ted... 

* The roads are ſecure in thoſe 
© places, thro' which, forty years 
6 * ago, no traveller could paſs 
| * without a convoy.” Page 215. 

Such are the happy conſequen- 
ces of © a ſtrict adminiſtration of 
© the laws,” in an almoſt ſavage 
country: whereas, by an undue 
relaxation in the adminiſtration 
of the laws, we are, in this civi- 
lized part of the iſland, almoſt 
in as bad a condition, as the high- 


lands of Scotland were, before they 
had 


F 


„ 
had either Judges or laws among 
them. 


right to look up to the Judges 
of the land for protection and 
ſafety; and thoſe laws, which are 


the birthright of every ſubject, 75 


from the higheſt to the loweſt, 
ought to be employed in the de- 
fence of their perſons and pro- 


perties from violence and out- 
rage of every kind: if this be not 


the caſe, every man muſt ſtand 


in dread of perpetual injury; and 
has a right to complain, in the 


loudeſt and ſtrongeſt terms, of 
thoſe, who, inſtead. of preventing 


theſe diſorders, are little better 


F 4 than 
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a 
than acceſſaries * before the fact 
to the daily commiſſion of them. 
This 
A 1; 
Parcendi rabies, 


ſo far from deſerving the ſacred 


This ſentiment is finely touched by our 
inimitable Shakeſpeare—Meaſure for Meaſure, 


Act I. Scene 4. 


Fri. I refled in your Grace 
To unlooſe this 1y*d-up juſtice, when you pleas'd: 
And it in you more dreadful would have ſeem'd, 


Than in Lord Angelo. 


Duke, IT do fear, too dreadful : 
Sith *twas my fault to give the people ſcope, 
*Tawould be my tyranny io firike, and gall them, 
For what I bid them do: for we bid this be 
done, 
When evil deeds have their permiſſeve paſs, 
And nat the puniſoment. 
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name of mercy, is in fact the 
higheſt cruelty. 


In the firſt place, It encourages | 


the daring and profligate to prey 


on their fellow ſubjects, inſomuch, 


that no man is ſafe but the robber 


himſelf. 
Secondly, It draws forth many, 


by the hopes of impunity, to com- 


mit actions, which in the end bring 
them to an ignominious death—in 


all ſuch inſtances, it is no better 


than murder. 

Thirdly, It fo deſtroys the force 
of the examples that are made, as 
to take away their terror, conſe- 


quently their 4/e ; and this is no 


better than throwing away the 
lives of thoſe who are executed— 
and 
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and if ſo, little better than mur- 
der. | 
Fourthly. Though the number 
of the executed are comparatively 
few, with reſpe& to the numbers 
that are condemned, yet they are 
Poſitively many; ſo many, as to 
ſhock the humanity of every man 
that has not loſt all feeling — 
and this is the conſequence of a 
precarious and uncertain admini- 
ftration of juſtice ; for, were juſ- 
tice invariably and ſteadily admi- 
niſtered, according to the laws, 
and to the duty of thoſe who are 
to diſpenſe them — as offences 
would be few, fo would execu- 
tions be e alſo. 
_  Fifthly, What a diſcourage- 
ment 
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ment doth this ſame parcendi ra- 
mes give to the zeal and care of 
the inferior magiſtrate ! when, 
after much trouble, and ſome ex- 
Pence, in many caſcs, he is to 
commit an offender for trial, no 
other end is anſwered, than exhi- 
biting a mere farce at the next 
aſſizes, where the purpoſes of 
juſtice are to be defeated, and 
conſequently to be laughed at 
by every thief in the common 
gaol. BE 
Sixthly. This throws alſo a 
great damp on proſecutions; for 
to what purpoſe is it that a man 
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* Quid triſtes quærimoniæ, 
Si non ſupplicio culpa reciditur? Hon. 
But wherefore do we thus complain, 
If juſtice wear her awful ſword in vain? FR Ax. 
ſhall 
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Mall travel many miles, perhaps 
almoſt three parts over a large 
county, with- a number of wit- 
neſſes, when, after all, it is ten 
to one that the example, which 
he ſeeks to be made for the ſake 
of the public, is turned into an 
encouragement to other thieves, 

to rob him as he returns home. 
Seventhly. As it is the glory of 
a ſociety, that peace and good 
order are maintained within it, ſo 
is it the reproach and diſgrace of 
any people, that all manner of 
violence and rapine are encou- 
raged, by a partial, uncertain, and 
inadequate execution of the laws. 
Eighthly. How ſhocking is it 
to conſider, that, in a trading 
country like this, where perſons 
a are 


1133 
are obliged to travel at all hours, | 
no man can ftir out a mile from 
his houſe, without an apprehen- Y 
| fron of being robbed, and perhaps 8 | : | 
murdered | for of late, we have [ 
had inſtances of the moſt ſavage | 
barbarity exerciſed on the perſons | 
of his majeſty's ſubjects, whoſe _ =_ 
fate it has been to be met by rob- . 
bers. 

For the above, and for many 
other reaſons which might be ad- 
duced, I cannot help ſubſcribing 
to that ſaying of Machiavel, that 
—* Examples of juſtice are more : 
* merciful, than the unbounded = 1 
-* exerciſe of pity.” | = 

But perhaps it will be ſaid, that, . 
though ſo few cap.tal convicts are = 
puniſhed = 
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puniſhed with death, according to 
law, yet they are puniſhed either 


by tranſportation, or by being 


ſent, for a term of years, to work 


on the Thames, in raiſing ballaſt. 


— Still neither of theſe exhibit the 
example which the laws ordain 
and require to be made: and ſad 
experience has long taught us, that 
the latter of theſe puniſhments has 
been attended with an increaſe of 


all. kinds of villainy.— How ſhould 


it be otherwiſe ? for how is it 
poſſible to conceive a more dread- 
ful and dangerous ichool of ini- 
quity, than a place, where vil- 
lains from every part of the king- 
dom are brought into an intimate 
acquaintance ? —= where they are 

connected 


11 

connected in wickedneſs as in ſuf- 
fering and where even the young 
beginner, who, when he firſt ar- 
rives, not having loſt all ſhame, 
might other wiſe reform, is ſure to 


be hardened by the companions 


with whom he aſſociates, and to 
have every principle of humanity 
deſtroyed from within him. — He 
then comes forth, replete with 
miſchief — and ten- fold more a 
villain than when he was ſaved 


from the gallows, to the no ſmall 


detriment of the innocent public. 


As for tranſportation, there might 


be ſome hope ariſe from it, if, as 
in former times, the laws were 
executed on thoſe who return from 
it; but it has lately been the fa- 
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ion to pardon this crime alſo, 


fo that the public is almoſt lefr 
without any reſource at all. 


| I myſelf have ſeen, and very 
lately, at a country aſſizes, two fel- 
lows, who ought to have been 


hanged the aſſizes but one before, 


(the one for an highway robbery, 


the other for a burglary) but re- 


prieved; and having received his 


majeſty's mercy, on condition of 
tranſportation—tried for breaking 
priſon, and for being at large, &c. 


They were both convicted, and 


condemned for this laſt offence 


and both again reprieved — to 
the no ſmall edification, comfort, 
and encouragement of the pro- 


fligate 
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E 
fligate and miſchievous of all de- 
nominations. Lt | 
Throughout theſe papers, I 
have, as much as poſſible, avoided 
naming perſons, times, or places. 


I have done this, becauſe I mean 


not to be thought invidious with 
reſpect to individuals, but only 
to offer my ſentiments, on ſubjects 
which I cannot but deem of the 
moſt ſerious conſequence to ſo- 
ciety. 

As for the ſubordinate means 
of preventing robberies - ſuch as 
encouraging induſtry, leſſening 
the numbers of ale-houſes, public 
places of diverſion, &c. — theſe 
things, as well as every other that 


can be ſaid on the ſubje&, are ſo, 


9 obvious, 
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obvious, as almoſt naturally to 
ſuggeſt themſelves to every per- 


ſon's mind that thinks at all. 
However, theſe points are well 


diſcuſſed in a pamphlet publiſhed 


by the late ingenious Henry Field- 


ing, Eſquire, printed for A. Mil- 


lar, in the year 1751; intitled, 
An Enquiry into the Cauſes of the 
* late [ncreaſe of Robbers,” &. 


a book containing many learned 


and wiſe obſervations, and which 


J could with to be red over care- 


fully, by every order of magiſtrates 
within the kingdom. 

But it is to be feared, that our 
diſorder is got to ſuch an height, 
that no palliatives will now avail; 
there muſt be an end of the police 

15 itſelf, 
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„„ 
itſelf, unleſs the laws give it theit 
ſupport; and this can only be 
done, by a ſtrict and faithful diſ- 
Charge of duty, in thoſe who are 
called into the high offices of ma- 
giſtracy. Then will the laws be 
feared, the diſpenſers of them re- 
ſpected, our lives and properties 
be ſecured, and the honour of this 
kingdom vindicated from the al- 
perſions of our neighbours on the 
continent, who look upon us as 
little better than a nation of bax- 
Aitli. 3 

A Judge who can fee a fellow- 
creature ſtand before him, under 
circumſtances of the deepeſt guilt, 
and expoſed to the ſevereſt pu- 
niſhment, without feeling the ut- 
| 004 moſt 


i un}. 
moſt pity and compaſſion, muſt 
be a monſter in nature; little 


better muſt he be, who does not 
gladly embrace every opportunity 
of ſhewing mercy, where it can be 


done conſiſtently with the ſafety 


and welfare of the public: but, 


on the other hand, zheſe ought 
to be uppermoſt in the Judge's 
thoughts; for where theſe are ſa- 
crificed in any degree, it is not 
mercy, but folly and injuſtice, to 


_ reprieve; and ſuch reprieves hav- 


ing, no doubt, brought more to 
the gallows than they have ever 


ſaved from it, are not to be eſteem- 


ed acts of mercy, but are a ſpecies 
of cruelty. The drawing in men 
to commit capital offences, under 

= a notion 
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a notion of impunity, is very miſ- 


chievous, not only ro the crimi- 
nals themſelves, but to thoſe who 
ſuffer by their outrages. I can- 
not help thinking, that, in foro 
conſcientiæ, a Fudge, who wantonly 
and cauſeleſsly releaſes a thief from 
the puniſhment of the law, is an- 


ſwerable*, not only for all the 
miſchief 


*The famous K:l/jgrew is ſaid to have 
come to court one morning, and on King 
Charles the Second's aſking him — “ What 
© news?” — Very bad,” ſaid Killigrew— 
„there is a report, about town, that your 


8 majeſiy robbed and murdered a man laſt 


night in the ſtreet.” . What mean you?!“ 
faid the King. —“ I mean,” replied the other, 
„that the man whom your majeſty would 
pardon, againſt the advice of your beſt 
© friends, hath committed the facts which I 

G 3 _ « mentioned, 
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— 


miſchief ſuch a villain does after- 


wards, but alſo for all that may 
be done by others, who take ad- 


vantage to offend from the ex- 
ample of ſuch ill- grounded cle- 
0 RO EN | | 

There is alſo a great defect in 


the manner of paſſing ſentence of 


death on criminals. It is for the 
good of the public that this ſnould 


be done with the utmoſt ſolem- 


nity, not only to impreſs the con- 
victs with a due ſenſe of their 
crimes, but alſo to convince them 
of the juſtice and rectitude of 


ec mentioned, and all the world lays this bu- 
ct ſineſs on your majeſty.” —* Ods-fiſh,” quoth 
the King, I am ſorry for it—but I will do 
* ſo no more.” | 


their 


t 0 1 
their ſentence. Add to this, the 
infinite ſervice it muſt be of, to 
impreſs alſo the minds of the 
ſtanders- by with theſe things. But, 
inſtead of deferring the ſentence 
till the end of the aſſizes, when 
the trials are over; inſtead of call- 
ing to the bar all the criminals at 
once, and addreſſing them in the 
moſt pathetic manner upon their 
ſeveral ſituations, that all who hear 
may be apprized of what the law 
is, and what are the conſequences 
of offending againſt it—it is now | 
too often the faſhion to paſs ſen- 
tence on every criminal as he is 
convicted: and this with very 
little preface: ſo that by the de- 
ſultory manner in which it is done, 
G 4 and 
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and the frequent repetition of it, 


it becomes ſo familiar to the hear- 


ers, as to loſe almoſt all its effect“, 


: and one grand end of the Judge's 


office is ſadly defeated. 


I can moſt truly ſay this from my own 


feelings. —T have frequently heard ** ſentence 


s of death' paſſed on criminals—alas, too fre- 
quently !—in the manner here deſcribed z and 
it has paſſed with little more perceptible effect, 


either on myſelf, or on the reſt of the auditory, | 
than was excited by any other part of the pro- 


ceedings. But atthelaſt ſummer afſizes for the 
county of Surrey, I felt ready to fink with 
horror, and obſerved the like in many who 
were near me, when 15 or 16 capital convits 
were placed before the Judge, and addreſſed 
with a degree of ſolemnity, and heart-felt awe, 
which commanded the deepeſt filence and at- 
tention, and which did the higheſt honour to 
the laws, as well as to the excellent Judge who 
then preſided, —O $1 $1C OMNEs ! 


Forms, 
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Forms, conſidered abſtractedly, 
or merely in themſelves, are tri- 
fling matters but when relatively 


conſidered, as adding ſolemnity 
and dignity to the Fudge's office, 


are of very great and ſerious im- 
portance ; and, perhaps, a Fudge 
owes more of that veneration and 


reſpect, which is paid him by the 


- multitude, to the forms obſerved 
on his approach, and at his ap- 
pearance, than to any of his per- 


ſonal qualifications, however emi- 


nent theſe may be. The dignity - +, 
of a magiſtrate very mainly con- 


ſiſts in the forms which ſurround. 
him; therefore to depart from any 


of theſe, is to leſſen his own im- 
portance, as well as that of his 


office. 


. 
office. This has been too much 
done by ſome, and I wiſh it may K 
not be followed by others. A 
contempt of magiſtracy muſt be 
ſucceeded by a contempt of the 
laws themſelves; therefore every 
man who wiſhes well to the laws, 
ſhould be careful to maintain that 
conſequence and dignity, with 
which the office he bears has wiſe- 
ly inveſted him, and without which, 0 ( 
firſt his perſon, then his authority, 
will be deſpiſed. 
What has been ſaid in the fore- 
going pages, is more immediately 
applicable to Judges on the cir- 
cuits. They are the magiſtrates 
who are appointed to carry juſ- 
tice into every remote part of 
England; 


\ 
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England; and on their due exe- 
cution of their high and impor- 
rant office, the whole country muſt 


| look for peace and ſafety : theſe | 


are what every man has a right to 
enjoy, as far as the laws can enſure 
them to him; therefore, to rob 


thoſe laws of their effect, by a 


careleſs, partial, or inadequate ad- 
miniſtration of them, is a breach 
of truſt of the moſt dangerous 
and miſchievous kind: notwith- 


ſtanding this, ſuch an adminiſtra- 
tion of the laws has been long 


creeping in upon us, as the length 
of the gaol-calendars, more eſpe- 
cially in the home counties, too 


plainly teſtify.— I know that many 


other 
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other cauſes are invented for this, 
ſome even lay it upon the laws 


themſel ves but no man has a right 


to do this, till thoſe laws have been 
ſteadily, faithfully, impartially, 
and uniformly executed in every 
part of the kingdom. *Tis this, 


and this alone, that can deliver 


us from the dreadful ſituation to 
which we are now brought, unex- 


ampled in former times—#ad tho? 


they might be, ſtill zhe/e are worſe, 
—A general failure of attention, 


in our ſuperior magiſtrates, to the 
vaſt importance of punitive juſtice, 
induces the wicked and profligate 


to become ſtill more ſo; having ſo 
many chances in their favour, they 
8 very 


' 
* 
& 
7 


_— —— 


43 
: 
* 
1 


4 


1 93 ] 


very little concern themſelves about 


conſequences—or, as a wiſe king ſaid 
— © Becauſe ſentence againſt an 
© evil work is not executed ſpeedi- 


y (and we may alſo ſay—cer- 


* tainly) therefore the heart of 
* the ſons of men is fully ſet in 
them to do evil.” 

As to the MrROPOL Is, we may 
ſay of every part of it, as Ju- 
venal ſays of Rome, in its worſt 


eſtate 


Qui Holler et te 


Non Pra clafe domibus poſtquam omnis ubi- 


que | 
Fixa catenate filuit compago tabernæ. 
Interdum et ferro ſubitus graſſator agit rem, 
Armato quoties tute cuſtode tenentur 


Et Pomptina palus, & Gallinaria pinut. 


Sic inde huc omnes tanquam ad vivaria cur- 
runt, 


Wo ts ] - 
Qua fornace graves, qua non incude catenæ? 
Maximus in winclis ferri modus, ut timeas, ne 
Famer deficiat, ne marræ & ſarcula defint, 
Felices proavorum atavos, felicia dicas 

Secula, que quondam, ſub regibus atque tribunis, 
PUiderunt uno contentam carcere Romam. 

SAT. iii. I. 302-314. 


Thus excellently imitated by 
Dr. Jobnſon 


In vain, theſe dangers paſt, your doors you 
| "cloſe, | 
And hope the balmy bleſſings of repoſe: 
Cruel with guilt, and daring with defpair, | 
The midnight murd'rer burſts the faithleſs 
| bar ; | | 
Invades the ſacred hour of ſilent reſt, 
And plants, unſeen, a dagger in your breaſt, 
Scarce can our. fields, ſuch crowds at Ty- 
burn die, 
With hemp the gallows and the fleet ſupply. 
Propoſe your ſchemes, ye ſenatorian band, 
Whoſe ways and means ſupport the ſinking 


land ; 
Leſt 
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Left ropes be wanting, in the tempting fpring, 
To rig another convoy for the king. 
A ſingle jail, in Afred's golden reign, 
Could half the nation's criminals contain: 
Fair Juſtice then, without conſtraint ador'd, 


Held high the ſteady ſcale, but Oat the 


ſword; 
No ſpies were paid, no ſpecial juries known; 
Bleſt age! but ah! how different from our 
On ; | 


The cauſe of all this is one and 
the ſame, both in town and coun- 
try, viz, the uncertainty of pu- 
niſhment, and the almoſt certainty 
of reprieve, That there are ſo 


many executed in London, is very 
ſhocking to be conſidered ; but it 


is more ſhocking ſtill to conceive, 


that, perhaps, not even a fery of 


thoſe many would ever have ſuf- 


fered, 
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 fered, if the. multitude of reprieves 
that are granted to far the greater 


majority of convicts, did not take 


off the force of the ſad examples 
which are made, ſo as to leave the 


chance of life at leaſt three to 


one in favour of the guilty. How 
injurious is this to thoſe who are 
executed! How monſtrous is it to 
take men's lives away under pre- 
tence of example, and yet do this 
with ſuch a. partiality, as to de- 
ſtroy the very end of their ſuffer- 
ings, by ſo far weakening the force 
- of that example, as to render it 


void and- of none effect ! 
1 remember, and not very long 
ago, an inſtance of one villain 


who. tried all he could (except 
l murder) 


57 


Fort 


murder) to get himſelf hanged. 
but he could not effect it. —He 
once ſucceeded fo far, as to be tied. 
ap to the gallows at Tyburn; where 
an old comrade of his, juſt as the 
cart was going to be drawn away, 
called” out to the - . Sheriff, that, 

* the man was- innocent of the 8 8 
fact for which he was going to _ 
be executed, and that he (the 7 
ſaid old comrade) actually com- +. 
* mitted the robbery himſelf, and 
5 Bara cr that the Sheriff would not 

execute a man wrongfully.” 
The Sheriff, very:humanely, ſtops 
ped the execution, and ſent an 
account of this to the Secretary 
of State's office: an order came, 
to. d carry: the: man back to News 
= 295: - gate 3 
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gate; from whence he was ſoorv 
after diſcharged. Thus was the 
famous Patrick Madden preſerved 
for future miſchief. His friend 
was hanged for a robbery the very 
next ſeſſions. 
After this, Patrick was tried * | 
a very dreadful riot in Moorfields, 
and ſentenced to ſeven years im- 
priſonment in Newgate z was te- 
leaſed from thence in the riots of 
1780—he then went on with bur- 
glary and houſe-breaking, and took 
young fellows under his tuition, 
to bring them up to his vocation: 
—On one of his expeditions, with 
his pupils, into a ſhop, which they 
robbed, he was diſcovered, taken, 
and 8 convicted. Not- 
withſtanding 


$9 


IT 
withitanding this, he was repriev-- 
ed for tranſportation—he was after- 


wards found at large, and tried for 
returning from tranſportation— 


of this he was convicted“, and a- 


gain received ſentence of death 
— he was reprieved again to be 


» I have been told, ſince the publication of ; 


the firſt edition of this book, that there was a 
doubt, whether the evidence given on ths trial, 
was ſufficient to have convicted the priſoner, 
and that the jury ſuffered the bad character of 
the man to- influence their minds too much 
when they found him guilty, which was the 
reaſon why he was afterwards reprieved. He 


was proved to be in the /5oþ when the boys 


committed the robbery, and; I believe, that 
nobody, who heard the trial, had the leaſt doubt 
of his being concerned with them :—what % 
could have brought him there, at that particu- 
lar time, is not eaſily to be conceived, 


H 2 tranſported - 
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tranſported—when on board the 
ſhip, he made an hole in the bot- 
tom of it, and in the confuſion 
which this occaſioned, he got on 
ſhore— was retaken, and brought 

to the bar at the 2 

where, inſtead of being remanded 
to his former ſentence, he was told 
that he muſt be fent abroad He 
refuſed to accept this, unleſs 
they uſed him better, while he 
* ſtaged in Newgate; for,” he 
faid, they had chained him to 
the floor, and if he was not to 


have more liberty, he would not 


** accept of the offered mercy.” 
The (then) Recorder told him, 
that he ſhould be executed as that 
day ſnnight. This abated the 


hero's 


hero's obſtinacy and courage, 


brought him on his knees, and 
made him fue, in the moſt abject 


terms, for mercy, This was grant- 


ed him.—After this, he was re- 
embarked for Africa : ſince which, 
various have been the reports con- 
cerning him. Some have ſaid, 
that he was hanged at the yard- 
arm, for mutiny on board the ſhip 


at ſea, — Others ſay, this report 


was groundleſs—for that he has 
ſince been ſeen at large in Eng- 
land. — What the truth is *, I 
5 n know 


„have lately been informed, by a gentle- 
man, who aſſured me that he was told it by the 
Captain of the ſhip in which this offender was 


at laſt tranſported, that he was carried and de- 


livered at the place of his deſtination in Mica; 
| | Hy that 
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Know not- but this-every body 


muſt know, that one inſtance of 
this fort, muſt tend to harden more 
villains, than the execution of fifty 
people can diſmay; Tt carries with 
it an inſtance of partiality, that is 
horrible in itſelf, as well as a very 
High reflection on the diſtributive 
Juſtice of this country, which will 
not, and ought not ealily to be ef. 
Faced, | 

The account which is above 
given of this malefactor, I con- 


"that he made his eſcape from thence, and got to 


ſome of the French ſettlements, where he pre- 


tended that he came as an agent from the Ame. 
ricans : his fraud was ſoon diſcovered, he was 
apprehended as a /Þy, and committed to priſon. 

This was 5 the laſt thing the Caprain heard of 


Him, 
* feſs 


* 


= 
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Feſs to have recollected from the | 


public Prints; and, althongh they 


are not always to be dependel on 


with reſpect to particulars, yet, in 
general, I believe the above ac- 
count to be true, having had a 
confirmation of the 5 —EY of 
it, from perſons well acquainted 
with this fort of tranſactions. 
The matter of reprieve is tranf- 
acted differently in London and 
Middleſex, from what it is on the 


eircuits. In the former; the Cri- 


minals, after ſentence, are remitted 
to the gaol, where they remain un- 
determined as to their fate, till 
*the Recorder has made his report 
of their ſeveral caſes to his Ma- 
20 in council. During this in- 
— H 4 terval, 
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terval, the various connections 
which the convicts have formed 
in life, as well. as their natural 
friends, all ſet to work —one has, 
perhaps, a brother who is ſervant 


to ſome Member of Parliament, 


or a ſiſter ho is miſtreſs to ſuch 
a one, or perhaps to ſame. greater 
man; in ſhort, the higher powers 
are got at; and, by ſome means 
or other, the royal ear is abuſed— 
.the royal. mercy extended to the 
greateſt villainies—and ** reſpites, 


during his Majeſty's pleaſure,” 
reduce the number. of names in 
the dead-warrant to about one 


third of the capital convicts 
theſe are hanged the reſt fre- 
uently, of late years, ſent for 

„ | further 
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J 
Further inſtruction, in all kinds 
of the moſt dangerous villainies, 
on board the huls in the river 
Thames; till, at the expiration of 
their time, they come forth, aban- 
doned to the laſt degree — no crea- 
ture can think of employing them, 
and now. their moſt accompliſhed 
wickedneſs is to. be. let looſe. on 
the innocent, public; and, edged 
with deſperation, no ſtreet, no 
road, no houſe, is * from their 
terror. | 4 
In the ſeveral counties where the 
8 are held by the, Judges on 
the circuits, reprieves are the im- 
mediate act of the Judge him- 
.Jelf ; who muſt know the truth of 
every caſe that he tries, ſo. that he 
cannot 


3 
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Tannot be impoſed on by miſre- 
preſentation, or by falſe report: 
and this renders him the more in- 
excuſable to the public, if he re- 
Prieves improperly. He has no 
Power to alter 'the ſentence from 
one "thing to another, as from 
Hanging to tranſportation : : bur he 
has a power to reprieve, which 
{that the criminal may ſuffer as 
little even # mind as poſſible) his 
Lordſhip uſually _ — * before 
"* be leaves the tom: — he then 
ſends a recommendation to the 
Secretary of State's office, of ſuch 
and ſuch perſons, as fit objects of 
his majeſty's mercy; this is repre- 
ſented to the king, by whoſe com- 

n, a letter is addreſſed to the 
9 Judges 
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Judges of the next affize for the 
county, ordering ſuch and fuch to 
receive his majeſty's mercy, on 
condition of tranſportation, go- 
ing to the hulks, or as the matter 
is, according to the report ſent 
by the Judge. Whatever this may 
be, the end of the law is defeated 
—juſtice is laughed at and the 
honeſt part of the king's ſubjects 

muſt ſuffer for the 2z;uſtice ang 
Folly of ſuch reprieve. 

It has been before obſerved; 
that ſome Judges have reprieved, 
for many offences made capital by 
the law, ſuch as s horſe-ſtealing * 2 
| ſheep- 


have juſt ſeen a printed Band- bill, from 
Skergſer, in the county of Surrey, figned by 
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ſheep-ſtealing, and the like, be- 
cauſe it is againſt their conſciences ® 
_to 


many gentlemen and farmers, complaining (as 
well they may) of the daily increaſe of sur 
and HORSE-STEALING ; and offering a reward 
of tawenty pounds, to any perſon who ſhall be 
the means of convicting an offender. : 
This is one of thoſe inſtances, which prove, 
how ſeverely theſe miſchiefs are-felt by the 
public; as well as how great a cauſe that public 
has to complain, of thoſe who turn ſuch miſcre- 
ans looſe upon their fellow-ſubjeRs. 
* Some have gone ſo far, as to doubt whe- 
ther the legiſlature has a power to puniſh hor/z- 
Healing, Heep. flealing, or the like, with death, 
ſeeing that by the Divine Law, Exod. xxii. 1— 


4, ſuch offences were puniſhed by the offender's 


being compelled to make full reſtitution, or, if 
this was not done, he was to be ſold for his theft. 
But, on this principle of argument, how is it 


that forgery (for inftance) is. puniſhed with 


death, and the offenders ſeldom, if ever, 7 
F : :  prieved® 
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to- take men's lives away for ſuch 
offences as theſe, But how do 
5 oe 


prieved ?. So, in the caſe of mail-robbery, in 
which I never remember an inſtance, where 
the off ender-was not executed after conviction. 
However, the beſt anſwer which appears to 
me on the ſubject, is, that the ſcriptures, in no 
one inſtance, interfere with reſpe& to the pu- 
niſhment of criminals by the magiſtrates of 
any civil government, according to the laws of 
that government. I think myſelf fully juſtified 
in aſſerting this, from the plain tenor of St. 
Paul's reaſoning, Rom. xiii. 1—7, and again, 
from what the Apoſtle Peter ſays, 1 Pet. ii. 
13, 14. From whence, as well as from many 
other parts of the inſpired writings, I conclude, 
that every ate is left to conſult the preſerva- 
tionof its own ſafety from violence and robbery, 
by ſuch means as appear, from its own parti» 4 
cular ſituation and circumſtances, to be neceſſary | f þ 
or expedient; and, that every individual in | 
that community, for whoſe protection the laws: 
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ſuch men's conſciences diſpenſe with 


their ſolemn cath of office ? They 


are here brought into a very ſe- 
rious dilemma—they have ſworn 


folemnly to execute the laws 15 
but their conſciences- won't let them 
do chis,— What then becomes of 
their oaths, which are given as ſe- 
curities to the public for the due 


execution of juſtice? Sucha Judge 


ought to reſign his place, and not 


are made, is bound to be ſubje& to them, not 
only for wwrath, (i. e. for fear of the puniſhment 
which might follow the breach of them) but— 
for conſcience ſake, Nor can I ſee, that any 
man has a right to complain, for being puniſh- 
ed for the breach of a law, which was made 


for his own ſafety and * be that law 
what it may. 


+ A Judge's oath reſpects the laws as they 


are——not as he may think they ought to be. 
rifle 


( mr 1 

trifle thus with the law, with hims 
ſelf, and with his fellow. ſubjects, 
in matters of ſuch weighty conſe. 
quence. 

What laws ought to be —_ 
is the province of the legiſlative 
power alone to determine: but 
when once made, the executive 
magiſtrate is not to arrogate to 
himſelf an authority over them, ſo 
that they ſhall, or ſhall not, ope- 
rate, according to the will and 
pleaſure of an individual. —If the 
law be too ſevere in the opinion 
of the Judges, yet, it is plain that 
the legiſlature, when they paſſed 
it, thought otherwiſe, elſe it had 
not been made. But be the law 
what it may, none are anſwerable 


* for 


To 3 
for it; but thoſe who make it; 
none are anſwerable 7o it, bur 
thoſe who violate it; and none are 
criminal, as to the diſpenſing it, 
but thoſe who do not diſpenſe it, 
fairly and impartially, to all, who 
are the plain, clear, and determi- 
nate objects of it. 
« It was worthy the wann 
ing and policy of a low thief, to 
ſay to Judge Burnett, once, at Hert- 
ford aſſizes— My lord, it is very 
* hard to hang me for only ſteal- 
ing a horſe.”—It was worthy 
the good ſenſe and wiſdom of 
that learned Judge, to anſwer— 
Man, thou art not to be hanged 
only for ſtealing a horſe, but 
* that horſes may not be ſtolen.” 
This 


„ 
— This anſwer I could wiſh the 
Judges to carry with them, when- 
ever they go the circuit, and to 
bear it in their minds, as contain- 
ing a wiſe reaſon for all the penal 
ſtatutes which they are called up- 
on to put in execution: — it at 
once illuſtrates the true grounds 
and reaſons of all capital puniſh- 
ments whatſoever— namely, that 
every man's property, as well as 
his life, may be held ſacred and 
inviolate.— This, thank God! is, 
in this country, the conſtant care 
of the legiſlature; and whoever 
counteracts this, deprives us of 
our common birth: right. 
What is the end of all puniſh- 
ment ? © To deter men,”. ſays the 
| I great 
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great Judge Hale, from the 
7 I of laws, ſo that they may 
not offend, and ſo not ſuffer at 
5 all And is not the inflicting 
* of puniſhment more for exam- 
** ple, and to prevent evil, than to 
bay puniſh ?** “and therefore,” adds 
he, © death itſelf is neceſſary to 
be annexed to laws, in many 
** caſes, by the prudence of law- 
* givers, though poſſibly beyond 
** the ſingle merit of the offence 

+ ſimply conſidered.” 
The real difference between a 
ſevere Judge (i. e. a Judge, who, 
with a view to prevent evil, ſuffers 
the law to take its courſe for ſuch 
a one is very commonly, though 
very injuriouſly, called ſevere) and 
a merciful 


C ow To 
a merciful Judge (i. e. one who 
© reprieves all before he leaves the 
© gun) is this the former is 
a terror to thieves, the latter to 
honeſt men: which of theſe cha- 
racters may feed a low pride of 
popularity among the unthinking 
vulgar, and particularly among the 
ſeveral gaols of the kingdom, we 
may eaſily determine but which 
of theſe eſtabliſhes peace and con- 
tentment of mind in a man's own 
breaſt, and defervedly gains the 
eſteem and approbation of all 
thinking, honeſt, virtuous, and 
good men, is, 1 am afraid, too 
little thought of, by ſome of thoſe 
whom it moſt concerns. | 
As for the ſtrange ſuppoſition, 
T TY - :. 
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that thieves don't mind hanging, 
it is too abſurd almoſt to require 
a ſerious anſwer. However ſtu- 
pid their minds may have grown, 
however hardened by the daily 
practice of wickedneſs, with re- 
ſpect to others—yet there is a cer- 
tain principle, which-is very rarely 
eradicated, and that is a principle 
which reſpects themſelves, I mean, 
SELF-PRESERVATION, — The fear 
of death applies to this, and im- 
mediately ſets it to work, either 
more or leſs, according to the 
apparent danger which threatens: 
and J will, be anſwerable for it, 
that there is no poſſible puniſh- 
ment which could be deviſed;zſhort 
of death, or even that, if it held out 
only 


T6 5 8 
only a-faint chance of life, which 
the moſt daring thief would not 
thankfully accept, while under 
ſentence of death. 

IJ remember to have red an ac- 
count which very fully ſerves to 
illuſtrate the above poſition; and. 
of which the following is the ſub- 
ſtance, as well as I can recollect.— 
Many years ago, . ſome ingenious. 
perſon found out, what was called, 


a molt ſovereign /flypiic; it was. 


| ſaid to be ſo efficacious, that no 

hemorrhage could reſiſt its power, 
to ſtop bleeding. The inventor. 
had tried it upon the amputated. 
limbs of dogs, horſes, aſſes, and 
other wretched animals, who were. 


| choſen to be the ſubjects of his, - 


13 inhuman 
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| inhuman experiments. It was 
then recommended to the obſer- 
vation of the hoſpital-ſurgeons, 
under a notion of fucceeding bet- 
ter than the uſual methods of tak- 
ing up the veſſels in caſes of am- 
putation; beſides the advantage it 
held forth, of ſaving the patients 
the excruciating torments which 
they endure from the uſual prac- 
rice of taking up and tying the 
veſſels. However, the moſt emi- 
nent ſurgeons then in England 
did not chuſe to venture the expe- 
riment on their hoſpital- patients; 
ſo that, after ſeveral applications 
to them from the inventor of the 
ſtyptic, they declined ſubſtituting, 
what to them appeared an uncer- 
| | tain, 
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tain, for what they ſo long had 
found a certain method of ſtop- 
ping blood on the amputation of 
limbs. 

At length the inventor foung 
means of applying to the king 
(Georer II.) and to get a pardon 
for a criminal then under ſentence 
of death in Newgate, on condi- 
tion that ſuch criminal would ſub- 
mit to an amputation of the 
thigh, in the thickeſt and largeſt 
part thereof; and ro have nothing 
bur the ſtyptic applied to Ty the 
bleeding. 

There were, at that time, ſeve⸗ 
ral convicts (if 1 remember right- 
ly, ſeven or eight)— theſe were 
applied to, and each of them ear- 
| I 4 neſt] 7 
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neſtly petitioned to be the man 
on whom the experiment ſhould 
be tried. How this was decided 
I forget; whether by lot or by 
leaving it to the inventor of the 
fyptic to chuſe the man, who, from 
his appearance of health, and 
ſtrength of conſtitution, might be 
ſuppoſed to give the medicine the 
faireſt chance or however elſe it 
might be determined, the choice 
fell on one Chippendale, who choſe 
to undergo a moſt horrible opera- 
tion, with a bare chance of life, 
rather than mect a certain death, 
which, in point of bodily pain, 
could not be a thouſandth part of 
what he choſe to ſuffer, for even 
the precarious hopes of lite. 


As 
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As ſoon as the man was fixed 
on, the ſurgeons were deſired to 


be preſent at the operation, for 


which a day was to be appointed; 
but they all refuſed this, as well 
as to try the ſtyptic in the hoſpi- 
tals, though it might ſucceed in 
the caſe of this man, or even of 
more; alledging, that they could 
not anſwer it to themſelves, or to 
the public, if they ſhould happen 
to loſe a patient, by even an ac- 
cidental failure of the ſtyptic; and 
therefore, they were determined to 
proceed in the old method. 

There was much altercation a- 
bout this affair; and, at length, it 
ended in the fellow's ſaving both 
his limb and his life; for, as the 

end 
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end of the experiment would not 
have been anſwered, by inducing 
the ſurgeons to try it in the hoſpi- 
tals, the inhuman operation on 
the criminal was interdicted, and 
he was diſcharged out of confine- 
ment, having, on his part, per- 
formed the condition of his par- 
don, by offering himſelf to the 
propoſed operation. 

One fact proves more than many 
arguments; and that perſon muſt 
know little of human nature, who 

can doubt, whether, if the ſame 
offer were to be made again to a 
gaol- full of capital convicts, they 
would not readily conſent to ſave 
their lives at the expence of their 
limbs. ” 
7 The 


aw } 
The legiſlature has therefore 
annexed death to the commiſſion 
of certain crimes, as the moſt ter- 
rible of all puniſhments, and, of 
courſe, as the moſt likely means 
to ſtir up that horror in men's 
minds, which may deter them 
from perpetrating the evils that 
otherwiſe they would commit. 
That all this wiſe and ſalutary in- 
tention of the law is counteracted, 
and, in a great meaſure, defeated, 
by the ill-timed lenity of the 
Judge, is very true ; but then, in- 
ſtead of ſay ing, that men don't 
* mind hanging, and therefore 
© ſome other mode of puniſh-. 
** ment ſhould be adopted,” let 


it rather be ſaid, that they don't 
much 


T0 
much mind a chance of hanging, 
* which is twenty to one in their. 
« favour, and therefore let the 
* law be ſo executed, as to leave 
«nothing but a certainty of ſuffer- 
ing if they offend, and then the 
* law will have its effect.“ 
Our law is not like the law of 
Turkey, which, in many caſes, owes. 
its exiſtence, as well as its pu- 
niſhments, to the will and plea- 
ſure of a Baſhaw. or a Cadi—and. 
that, ex poſt facto, or after the 
commiſſion of an offence :—but it 
is the glory of the Engliſh laws, 
that they, and the puniſhments 
which they inflict, are known and 
certain, as they ſtand in the law; 
therefore the robber knows before- 
| hand 
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. 
hand what the law gives him to 
expect, and ſo leaves him without 
excuſe, if he makes himſelf an 
object of its puniſnment he has 
nobody to comptain of but him- 
ſelf. On the other hand, if the 
law, known and publiſhed as it is, 
be not executed, ſo that the pu- 
niſhments which it threatens be- 
come mere brata fulmina, and per- 
ons are drawn into miſchiefs from 
the hopes of -impunity—tho' they 
cannot reaſonably complain of the 
law, yet they have much reaſon to 
complain of thoſe whoſe duty it 
is to diſpenſe it. 1 8 

Lord Bacon ſays, ſome where 
_ that—* It is no matter what the 
law is, ſo it be known what it 
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« is. ”——SH}H, let the law be ever 
ſo plain and determinate as to it- 
elf, if it be rendered precarious in 
its execution, and only put in force 
now and then, according to the 
temper, diſpoſition, or humour of 
the Judge, it is thus (virtually at 
leaſt) rendered uncertain, and may, 
with much ſhew of reaſon, be look- 
ed upon as very oppreſſive to- 
wards the comparatively few who 
ſuffer by it the many who eſcape 
will laugh at it, and in a ſhort 
time be brought to ſet it at open 
defiance; while the Public, for 
the defence, protection, and pre- 
ſervation of which it was made, 
have only to lament, that the ill 
execution of the law, leaves man- 

55 | kind 
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kind in little better condition, 
than if there was no law at all. 
And this ſeems to be the caſe at 
this very hour. What is more 
melancholy ſtill, is, that robberies 
of all kinds are on the increaſe z 
and to no other fair reaſon can 
this be attributed, but to the in- 
creaſe of reprieves :— theſe, in the 
very nature of things, muſt weaken 
the terror of the /aw, and in pro- 
portion as they do this, muſt em- 
bolden and harden men to com- 
mit outrages, of the moſt diſaſ- 
trous kind, upon their n 
fellow- ſubjects. 

No man of common NA 
„ nity, or common ſenſe, can 
think the life of a man and a 
few 
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5 © few ſhillings to be of an equal 
1 coniſideration; or that the law, 
5 in puniſhing a thief with death, 
| 1 proceeds (as perhaps a private 
1 * perſon ſometimes may) with 
1 * any view to vengeance, The 
i} * terror of the example is the only 
—_ A thing propoſed, and one man is 
1 * facrificed to the ert of 
is _ * thouſands. - 
mn If therefore the terror of this 
1 * example be removed (as it cer- 
UW < tainly is by frequent pardons) 
1 Athe defign of the law is ren- 
NM s dered totally ineffeftual — the 
| _ © hives of the perſons executed 
1 l 7 * are thrown away, and ſacrificed 
1 | © rather to the vengeance than to 


the good of the public; which 
receives 
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receives no other advantage, 
* than by getting rid of a thief; 
* whoſe place will immediately 
be ſupplied by another. Here 
then we may cry out with the 
* poet (Claudian) 
Levior enſe 
Parcendi rabies, © \ 
This I am confident may be 
* aſſerted, that pardons have 
brought many more men to 
** the gallows than they have ſav- 
f 22 from it. So true is that ſen- 
* timent of Macbiavel, that ex- 
* amples of juſtice are more mer- 
** cif than the unbounded exer- 
_ **ciſe of pity,” See Fielding's 
Incr. of Rob. p. 120. 
| Upon the whole, ſomething 
K  thould 


E 
mould be done, or much worſe 
conſequences, than have hitherto 
happened, are to be apprehendedF. 
— As matters are at preſent con- 
ducted, the ſituation of this coun- 
try bears a moſt *. aſpect; 


* A public print of November gth, 1784, 
obſerves, that“ If robberies continue to in 
6 creaſe, as they have done for ſome time paſt, 
„the number of thoſe who rob will exceed 
4c that of the robbed.” 

The author of the above * IE] may 
have credit given him, for meaning to ſpeak 
Syperbolically ; but, as things are going on at 
preſent, the hyperbole is a very allowable one 
for, he obſerves, that — Every day, every 

« hour, teems with intelligence of houfes bro- 
ken open, carriages ſtopp'd on the highway, 
c and perſons plundered and abuſed. Theſe 
4 outrages are frequently committed early in 
« the evening, and in the open ſtreets of tha 
* metropolis. 
Pe alarming 
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alarming indeed! when, in many 
inſtances, the ſubject has too much 


reaſon to complain, that we are at 


preſent little better protected in 
our property, than if we had lived 
among the old Agyptians, who 
held all manner of zhefts to be 
lawful. See Aul. Gell. Lib. ii. 
c * 

Our police, as far as it relates to 
the diſcovery and apprehenſion of 
felons, is now on ſuch a footing, 
that no thief, or neſt of thieves, 
can long be ſafe. The plan of a 
public office, open at all times for 


the examination and commitment 


of offenders, is of the greateſt uſe. 
This was firſt deviſed by the late 
IH. Fielding, Eſq; —much improv- 
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. 
ed on by his late brother Sir John 
Fielding and is now carried on, 
in a ſtill improved ſtate, by Sir 
Sampſon Wright, and other gen- 
tlemen his aſſiſtants, in Bow-ſtreet. 
There are other rotation offices *, 
all of which contribute their quota 
of uſefulneſs to the public; and, 


'* $0 called from the magiſtrates ſitting by 
turns at a known place; ſo that there are al- 
ways ſome preſent to do the public buſineſs :— 
this, I believe, has always been the cuſtom in 
the City of London, where the Aldermen ſit on 
juſtice-bufineſs by rotation at Guildhall every 
8 e | Ja 

This is a moſt ſalutary inftitution, and muſt 
tend to expedite juſtice.” But quere—lIf this 
would not be very highly improved on, if there 
were Judges to fit in the ſame manner, to try 
the offenders as ſoon after their commitment 
as poſlible ? | {i 3 


by 
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by means of the number of offi- 


cers employed by them for the 


apprehending thieves, I much 


queſtion whether a thief can be 
much ſafer in England, even in 
London itſelf,, from the hands of 
the thief-takers, than he would be 
from thoſe of the Marechauſſee or 
Guet in France, 1 0 5 7 
Our gangs of thieves are grown. 


too numerous, and the individuals 


which compoſe them too deſperate 
and dangerous, to be controul- 


ed by the comparatively feeble 
powers of the private magiſtrate, 
or of the common parochial con- 


ſtable. A ſteady execution of the 
laws might have preſerved things 


en a better footing ; but they are 
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now come to ſuch a paſs, that no- 
thing but active magiſtrates, who 
devote their whole time to the 
one ſingle object of the police 
and bands of ſtout, able, and re- 
ſolute officers, whoſe only buſineſs 
is to execute the warrants of thoſe 
magiſtrates can inſure any tole- 
rable quiet to the metropolis and 
its environs. Without theſe, there 
would be no living — therefore, 
they certainly are people to which 
the public is very highly obliged. 

But how mortifying is it to 
think, that, after all the care, 
trouble, hazard, and expence, in 
the apprehending capital offend- 
ers, by the inferior magiſtrates, 
and officers of the police, theſe 

villains 
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villains are uſually caught, only 
to be turned looſe again, either 
from gaol, or from the lighters, 
ſtill more determined and deſpe- 
rate, as to every ſpecies of feloni- 
ous miſchief! This is ſo much the 
caſe, that it may be aſſerted, with 
great truth, though at the ſame 
time with no ſmall ſcandal to the 
government, that there are many 
offenders, now at large, in the 
kingdom, who are as well known 
at the rotation offices, for having 
been tried and convicted of ſome 
capital crime or other, as S.. 
Paul's clock is known for ſtriking - 


the hours. 


I am rather deviating from my 
deſign in theſe pages, by entering 
KK 4 on 


Ties 


* EY ——ꝙꝙͤẽ —[2ᷓ ares — 


E 

on the tranſactions of the police in 
the metropolis; but as theſe are 
very much connected with the bu- 
ſineſs of the aſſizes, in the home 
counties eſpecially, I could not 


paſs them by. 


Suffice 1t to ay, that, if there 


. - were the ſame care taken to exe- 


cute the laws in the higher de- 


partments of magiſtracy, as there 


is in the lower, ſuch a check muſt 
be given to the licentiouſneſs of 
robbers, as ſoon to bring on a. 
new face of things. We ſhould 
almoſt have to ſay—redeunt Satur- 
nia regna: What can effect this, 
but ſuffering the laws to take 
their courſe againſt thoſe who 


are now ſetting them at defiance 
| And 


E 1 

— and thus vindicating them 
from the reproach of thoſe who 
revile them, as inadequate to the 
purpoſes for which they have been. 
made ? | 

One obſervation I muſt con- 
clude with, which is—that all. 
writers on the ſubject of laws, that 
I have ever met with—as Plato, 
Cicero, &c. among the antients z, 
Monteſquieu, the Marquis of Bec- 
caria, &c. among the moderns 
all contend for the certainty * of 
puniſhment, in order to. render 


* Monteſquieu, Sp. L. p. 122. fays — If 
« we enquire into the cauſe of all human cor- 
«© ruptions, we ſhall find that they proceed from: 
« the impunity of criminals, not from the mo- 
<« deration of puniſhments, 


laws 


k re V+ ot 
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laws reſpected and efficacious. 


The ſame reaſon for which a law 
is enacted, muſt certainly call for 


the certainty of its execution; for 
to enact a law, and not to enforce 
the execution of it, is againſt all 
reaſon, ED... 

I have profeſſedly avoided en- 
tering upon the queſtion—how far 


it might be expedient to reviſe 


our penal ſtatutes, relative to ca- 
pital offences ? but, as a friend 
to examination and reviial of all 
kinds, I ſhould not be ſorry to 
hear that ſuch a thing was in agi- 
ration ; for, if any of the laws in 
being fail of their execution, and 
conſequently of their end and pur- 
poſe, becauſe they are thought too 
Ba ſanguinary, 
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fanguinary, they had much better 
be altered into ſomething leſs ſe- 
vere, than to let thoſe offences, 
which are the objects of them, go 
without any puniſhment at all. 
However, this is a matter whol- 
ly for the conſideration of the le- 
giſlature; I ſhall therefore diſmiſs 
it, with my hearty good wiſhes, 
that if ever it be done, 1t may be 
productive of all that benefit to 
the public, which the warmeſt ad- 
vocates for ſuch a meaſure can 
expect or deſire: at the ſame 
time expreſſing my own doubts, 
whether any other human ſyſtem 
could equal the preſent, for the 
ſuppreſſion of public injury, ſup- 
poling the law as it now ftands 
| | were 


then might my” 


ka 


were punctually executed. We 


Te law bath not been rad, tho" it hath Sept: 
Thoſe many had not dar'd to do that evil, 
If EV'RY MAN, that did th' edict infringe, 


Had anſfwer'd for bis deed:. now "tis awake; 


Takes note of what is done; and, like a prophet, 
Looks in a glaſs that ſhews what future evils 
(Either now, or by remifſneſs new+concetved, 
And ſo in progreſs to be hatch'd and born). 

Are now to hade no ſucceſſive degrees, 

But, ere they live, to end. 


See SHAKESPEARE, Meaſ. for Meaſ:: | 
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S it is to the purpoſe of 
theſe papers, I would ob- 
ſerve, that the petty juries, who 
are to ſtand. between the Crown 
and the priſoners, notwithſtand- 
ing the folemn oath by which 
they are bound, frequently acquit 
priſoners, in the very face of the 
cleareſt and moſt indiſputable evi 
dence. 

The oath of a petty juryman is 
as follows, viz. You ſhall well 
N 2 truly try, and true deliver- 

ance e make, between * Sove- 
.- reign. 
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e reign Lord the King, ard the 
< priſoner ”* (or priſoners) “ at 
** the bar, whom ye ſhall have in 
charge, and a true verdict give 
* ACCORDING TO THE EVIDENCE» 


| | o help you GOD,” 

1 3 The words of this ſolemn adju- 
4 ration are very plain and intel- 
l ligible to the meaneſt capacity, 
1 and very clearly point out to the 
1! juryman the whole of his duty. 
1 They confine his attention to the 
. evidence before him, and they bind 
. | his conſcience to deliver his ver- 
ö dict, ſimply, according to the con- 
Fo viction which at evidence works 
x upon his mind. 

= Inſtead of this, juries frequent- 
| ly take upon themſelves to give 


| verdicts 
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verdicts diametrically oppoſite to 
the evidence which has been de- 
livered. I have often obſerved 
this, with much uneaſineſs; and 
indeed, that man, who can hear 
twelve people perjure themſel ves, 
and not be affected by it, muſt, 
one ſhould think, be void of all 
feeling, of all proper feeling, at 
leaſt, whatſoever. 

For inſtance. A priſoner is ſet 
to the bar, and put upon his trial. 
The witneſſes uniformly, and with- 
out a doubt, prove the fac againſt 
him. But perhaps he happens to 
be young it appears to be his 
firſt offence—he has, before the 
fact which is proved againſt him, 
had a good character — he was 

. | drawn 


„ 
drawn in by others -was in liquor 
Vor ſome other circumſtance of 
the like kind ſtrikes the minds of 
the jury; they forget their oath— 
sto give a true verdict accord- 
ing to the evidence“ and take 
upon themſelves to acquit the pri- 
ſoner, againſt all fa# and truth. 
This I have ſo often ſeen, that I 
cannot forbear the mention of it. 
The Judge, on this occaſion, uſu- 
ally takes little further notice of 
the matter, than to congratu- 
late the priſoner on “his narrow 
< eſcape,” and to tell him that © he 
has had a very merciful jury. 
That ſuch an acquittal as this is 
"owing to the perjury of the jury, is 
yore a doubt: they have given 
a verdict 


a verdict according to their feelings, 


but againſt their oath, This may 
be a very dangerous buſineſs to 
the public; for if a jury can give 
a falſe verdict in favour of a pri- 
ſoner in one caſe, they may alſo 
give a falſe veraict, in another, in 
prejudice of the party accuſed. 
It through favour they acquit, 
through prejudice they may con- 
vict “*; and if fo, their oath, which 

is 


C This I remember to have happened, in a 
very remarkable caſe, of a perſon of fortune, 
who was maliciouſly indicted for ſtealing turbies, 
and as maliciouſiy convicted, at a certain general 
quarter ſeſſions held in the borough of South- 
wark. . To behold a venerable figure of an old 
gentleman, above ſeventy years of age, ſtanding 
at the bar; as a common felon, was, in itſelf, an 

| L. afiiQing 
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is to be looked upon as the grand 
ſecurity to the public, as far as 
juries are concerned, is a nugato- 
ry piece of form. ] have obſerv- 
ed this in ſo many inſtances, that, 


conſidering what ſort of people 


afflicting ſight— but to ſee a jury capable of 
convicting him againſt /aw, as well as fac, 
contrary to the ſenſe and direction of the court, 
was ſtill more afflicting. | 

It ſeems, that this old gentleman was a 
good deal diſliked in his neighbourhood ; and 
there being, unfortunately, ſome of the jury li- 
terally de wicineto, they influenced the reſt to 
find him guilty, and to perſiſt in their verdict, 
though ſent out of court to re-conſider it. | 

This matter ended in an unanimous petition 
to our moſt gracious Sovereign, ſigned by all 
the magiſtrates, exprefling their diſapprobation 
of the verdict; which procured a pardon for the 
Mefendant, | | 


Peliy 
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petty jurymen uſually are, it ought 
to be looked upon as a part of the 
Fudze's duty, to give them a pro- 
per charge, as ſoon as they are 
ſworn; to warn them againſt tri- 
fling with their oaths; and to hold 
up the evidence given to them, as 
the only matter which they are to 
conſider. If any party tried be- 
fore them appears, from ſome 
alleviating circumſtances of his 
caſe, to be an object of mercy, 


they may recommend him as ſuch 


to the Judge's conſideration, but 
ought on no account to violate 


their oath, from any motive what- 


ſoever. | 
The grand jury, which is uſual- 


iy compoſed of gentlemen of rank 
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and education, and who muft, 
from theſe cauſes, as well as from 


„ | their repeated ſervices, be pre- 
j q ſumed, in a good meaſure at leaſt, 
9 to know their duty, always receive 

ö a charge from the Judge: how 


much more neceſſary is it for the 
Judge to inſtruct the petty jury in 
their duty, as they uſually con- 
ſiſt of low and ignorant country 


| eople! 
1 MEG 
| | 1 Another cauſe of much evil is 
„ | the trying priſoners after dinner; 
4 when, from the morning's ad- 
[| 1 zournment, all parties have re- 


tired to a hearty meal; which, at 
g gere- time, is commonly attended, 
among the middling and lower 
ranks of people, at leaſt, with a 
7 good 


E 
good deal of drin. The ſymptoms 
of this vulgar ſpecies of feſtivity 
are uſually too apparent, when 
the court aſſembles in the after- 


noon— the noiſe, crowd, and con- 


fuſion, which theſe occaſion, ſel- 
dom coſt the Judge leſs than about 


an hour, before the court can be 


brought into any kind of order ; 
and when this is done, drunken- 
neſs is too frequently apparent, 
where it ought of all things to be 
avoided, I mean, in jurymey and 
chitneſſes. The heat of the court, 
Joined to the fumes of the liquor, 
has laid many an Honeſt juryman 
into a calm and profound fleep, 
and ſometimes it has been no 
ſmall trouble for his fellows to jog 
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bim into the verdit—even where 
a wretch's life has depended on 
the event - This I myſelf have 
ſeen — as allo witneſſes, by no 
means 'in a proper ſituation to 
give their evidence. 

The remedy for theſe things 
would be very eaſy, as well as 
pleaſant to the court; and that 
| would be, to fit early in the morn- 
ing, and to make but one ſitting 
for the day — ſuppoſe ſeven in 
ſummer, and eight at the Lent al- 
ſizes. The Judge might try more 
priſoners, and do more buſineſs, by 
theſe means, than by the uſual 
adjournment, and having the con- 
ſuſion and diforders of the re- 
aſſembled court to combat with. 

” | He 


0 $63 } 


He might fit till ve in the even- 
ing in the Lent circuit, and till /x 


in the ſummer : which, by fome 


refreſhment brought to him into 
court, might be done, with leſs 
fatigue, and more ſatisfaction, as 
well ro himſelf, as to all parties 
concerned, than can be derived 
from the preſent uſual, but incon- 
venient method of proceeding. 
Every body mult fee and know, 
that an affize-town 18 the common 
rendeg vous, not only of many who 
have bulineis there, but of more 
that have none; and that the ma- 
Jority of the later is compoſed of 
the low rabble, gathered from 
within ſome miles of the place, 
for the purpoſe of making holt- 
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day. It is by this ſort of perſons 
that the crowd is made; and when 


they wax drunk, which they ſel- 


dom fail to do by the evening, 
their noiſe is intolerable, their 
rudeneſs hardly reſtrainable, and 
their curioſity will be ſatisfied, by 
their forcing themſelves into and 
about the court, which they fill 


with © the moſt villainous com- 
pound of ill ſmells that ever of- 


< fended noſtril.”— The ſcheme 
of making but one ſeſſion in the 
day, and of adjourning early in the 
evening, would .prevent all this, 
as well as maintain that decorum, 
with which a due reſpect to a court 
of juſtice is ſo intimately con- 
nected. > 

25 There 


- 


1 253 1 

There has of late years been a 
law made *, for preſerving the 
__ © health of priſoners in gaol, and 
© preventing the gaol diſtem- 
< per.” A very neceflary and ex- 
cellent ſtatute it is; but there is 
a part of it, which, by too ſtrict 
and literal an obſervance, may 
bring ſome inconveniences on the 
public. This law ſays that the 
Juſtices, in their quarter ſeſſions, 
may order cloaths to be provid- 
* ed for the priſoners when they 
© ſee occaſion.” It is therefore 
now become cuſtomary, to take 
off the priſoner's own cloaths, and 
put him on a dreſs like a carter's 
frock; and in this habit he is 


* 14 Geo. III. Cap. 59. 
brought 
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brought on his trial the reafon 
of which is ſuppoſed to be, that 
the Judges and court may be ſe- 
cure from all danger of the gao!/ 
diftemper, which might poſſibly 
be communicated by the cloaths 
of the priſoner : this, ſuppoſing 
there be any infectious diſorder 
in the gaol, may be a wiſe and ſa- 
lutary precaution — but I have 
known it often done, when, as 
appeared by the certificate of the 
county-ſurgeon, purſuant to the 
ſaid act, there has been no gaol or 
other infectious diſorder whatſoe- 
ever. There can be no reaſon, 
when this is the caſe, to change 
the priſoner's apparel, or diſguiſe 
him when brought up to trial; 
| | | but 


ng ——— — 
- * * 
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but there are very ſtrong reaſons 
why this ſhould be avoided, for 
the ſake of juſtice. The proſecu- 
tor and witneſſes may be much 
puzzled to know a man, when 
diſguiſed in a carter's frock, ſo as 
to be able to ſwear to him; his 
dreſs when he committed the fact 
ſhould therefore, if poſſible, be 
that in which he ſhould ſtand at 
the bar, as moſt likely to mark 
the identity of the priſoner, 

I have teen a number of men 
arraigned in their own cloaths, 
and the Judge has ordered them 
to be brought to their trials, as 
they ſeverally ſhould come on, in 
the cloaths of the gaol, which are 
_ uſually (as has been ſaid) carter's 
frocks. 


«1 

| Frocks. I obſerved, that theſe 
made ſuch a difference in the ap- 
pearance of the priſoners, that I 
hardly knew them again; this, 
however immaterial to a ſtander- 
dy in court, is yet very material 
to thoſe who are to appear as wit- 
neſſes in the cauſe, and who may 
be very much embarraſſed in their 
teſtimony, reſpecting the identity 
of a perſon under ſuch different 


appearances; for, not only the 


cloathing is different in ſhape and 
colour, perhaps, but the perſon 
and ſtature ſeem to a great degree 
altered by it, 

When therefore there is no rea- 
fon for it, ſurely ſuch a diſguiſe 


mould be omitted, | 
It 
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It may not be foreign to our 
purpoſe, to make ſome obſerva- 
tions on another, and more im- 
portant method of eſcape for 
thieves, when put on their trial. 
The fa#s, charged againſt them 
in the ind;Zment, are then to be 
made out by gal teſtimony. 

It often happens, that robberies 
are committed by more than one of- 
fender that the proſecutor is able 
to ſwear poſitively to the fact, and 
to all its circumſtances, as well 
as to the number of villains who 
committed it; but can't bring it 
home to the priſoner, not being 
able to identify him by ſwearing 
to his perſon; ſo that, for want of 
ſome direct and poſitive teſtimony 

againſt 
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againſt him, the offender, however 
great a villain, is acquitted —To 
remedy this ſore evil, it has been 
found neceſſary, and it is cuſto- 
mary, to admit one of the accom- 
plices an evidence for the Crown; 
but it is uſual to reject the accom- 
plice from being a witneſs, unleſs 
ſome other teſtimony appears, to 
put the priſoner on his defence, 
by way of inducement, or intro- 
duction, to the accomplice's evi- 
dence. 285 
As this is a very ſerious matter, 
and big with the utmoſt: diſtreſs 
and danger to ſociety, it may be 
worthy our attention. 
Let us firſt obſerve, in general, 
that there are certain legal ob- 
| jections, 
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zeftions, which may be made to 2 
witneſs ; ſome of which go to his 
competency—others to his credit. 

By the „inſt of theſe, he cannot 
legally be ſworn as a witneſs, as 
where he is a felon convict, or has 
been convicted of perjury, or ſtood 
in the pillory for fome infamous 
crime, or the like, or is intereſted 
in the cauſe - ſuch a one is incom- 
petent to be a witneſs, and there- 
fore muſt be totally ſet aſide. 

But though the wiineſs be under 
none of the above, or any other 
diſabilities, with reſpect to his 
competeucy; yet there may be many 
circumſtances, which may tend, 
very ſtrongly, to impeach the 
truth and credibility of his teſti- 
3 mony 
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mony—as, if he prevaricates, or 
contradicts himſelf in what he ſays 
—or is in a different ſtory at dif- 
ferent times —or appears to be a 
perſon of bad fame —or betrays 
any heat or malice againſt the pri- 
ſoner: in theſe, and many other 


8 
3 particulars, a witneſs ſtands great- 


ly impeached in his credit; and 
the jury ought to be cautioned 
againſt truſting him, unleſs ſome 
very ſtrong and probable circum- 
ſtances appear, in favour of his 
teſtimony againſt the priſoner. 
Now, what is the caſe of an ac- 
complice 2—If he be not rendered 
 ancompetent, by ſtanding under 
ſome legal diſability, he cannot 
e be rejected as an inad- 
miſſible 
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miſſible witneſs, though no other 
ſhould appear to charge the pri- 
„ 2 
How far the teſtimony of an 


accomplice, as immediately affect- 


ing the priſoner, is to be credited, 
is a matter to be left, like 40 
other teſtimony of all otber men, 
under the direction of the learned 
Fudge, to the jury. The predica- 
ment under which the accomplice 
ſtands, muſt go very ſtrongly 
againſt his credit, therefore every 


thing that he ſays ſhould be re- 


ceived with the utmoſt caution. 
The manner of giving his evi- 
dence, the matter of it; the con- 
ſiſtency or inconſiſtency, as well 
as the probability or improbabi- 

M lity, 


} 
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lity, together with all circum- 
ſtances relative to it, are ſuch ob- 
jects of even a common ſhare of 
underſtanding and diſcretion, as 
leave no room for either Fudge or 
Jury to miſtake. | | 

It has been ſaid that, an ac- 
complice is an intereſted witneſs.” 
If ſo, it goes to his competency, 
and he ought not to be ſworn at 
all, though twenty other witneſſes 


appear in the cauſe. But how is 


he intereſted? When once he is 
admitted an evidence, whatever 


be the fate of that evidence, he is 


ſure to be ſafe; unleſs, perhaps, 
he be detected in open falſehood, 
and then he may ſuffer: if, there- 
fore, he can be ſaid to be intereſted 
at 


VN 
at all, it muſt rather be to ſpeak 
the truth, than, by prevarication 
and fal ſehood, to ſubject himſelf 
to detection and puniſhment. 


© Under ſach circumſtances, 


and under the caution of a good 
Fudge, and the tenderneſs of an 
Engliſh jury, it will be highly im- 


probable, that any man ſhould be 


wrongfully convicted; and utter- 
ly impoſſible to convict an Honeſt 
man: for I intend no more, than 
that ſuch evidence ſhall put the 
priſoner on his defence, and oblige 
him either to controvert the fact, 
by proving an alibi, or by ſome 
other circumſtance, or to produce 
ſome reputable perſon to his cha- 
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racter.“ See Fielding, Inc. of Robb. 

p. 116. 2 | 
The way in which Lord Hale 
puts the matter is thus Tho? 
a particeps criminis be admiſſible 
gs a witneſs in lam, yet the cre- 
* dibility of his teſtimony is to be 
< left to the jury.” Here this 
great man lays down the law as 
ſtated above, viz. that an accom- 
plice is a legal, competent witneſs, 
and in law admiſſible, 2dly, That 
his credit ought to be left to the 
jury. — But if an accomplice be not 
admitted at all, how can the cre- 
dit of his teſtimony be left to the 
jury? or how can the jury judge 
* Hale, Hiſt, Vol. i. p. 305. 
f any 
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any thing concerning teſtimony, 
which they are not permitted to 
hear? — His Lordſbip proceeds 
And truly it would be hard to 
* take away the life of any per- 
* ſon, upon ſuch a witneſs that 


** ſwears to ſave his own, and yet 


* confeſſeth himſelf guilty of ſo 


** great a crime“, unleſs there be 
** alſo very conſiderable circum- 
* ſtances, which may give the 
* greater credit to what he ſwears.” 

Here that excellent Fudge ſpeaks 


like himſelf, with that good ſenſe, 


tenderneſs, and humanity, for 


* By this it is clear, that his Loxdſhip did 
not at all mean to exclude the /izgle teſtimony 
of an accomplice,but to expreſs the proper cau- 
tion with which it ſhould be received. 
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which he was remarkable. But 
there is a wide difference be- 
tween the practice of rejefing to- 
zally the ſingle evidence of an ac- 
complice, ſo as not even to put 


the priſoner on his defence; and 


the taking away his life on the bare 
evidence of an accomplice, without 


© any other very conſiderable cir- 


* cumſtances.” The former muſt, 
in the very nature of things, con- 


tribute to the ſuppreſſion. of 5 


tice, in the acquittal of the guilty; 
as, I freely acknowledge, the lat- 
ter might tend to the deſtruction 
of the innocent. | 
What the learned Chief Juſtice 
ſays, of the accomplice ©* ſwearing 
to ſave his atom life,” appears to 
| be 


% 
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be more applicable to the ab- 
ſurd and barbarous doctrine of 
Approvers, than to the cuſtom of 
later days — where an accomplice 
is , er neceſſitate rei, admitted an 


* The admiſſion of the accomplice as an evi= 
dence, is done for the ſake of bringing offen- 
ders to juſtice, It is a diſcretionary act of the 

magiſtrate, before whom the offenders are 
_ brought. If it appears to him, that the chief 
perpetrators of the fact cannot be conwidfted, 
unleſs an accomplice be admitted as evidence 
for the Crown againſt them, he uſually ſingles: 
out one, that he thinks the leaft guilty of the 
gang, for this purpoſe, and who appears to him 
to be well acquainted with the fact, as well 
as with the identity of thoſe who committed it, 
in order to ſtrengthen the otherwiſe deficient 
proofs againſt them. 

The man thus admitted an hens | is ſent 
to gaol till the next gao! delivery, and then is 
brought forth to give his teſtimony. 
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evidence: if the approver failed 
in his charge againſt the appellee, 
in zreaſon or felony, he himſelf was 
1 to be hanged; therefore he might 
0 be truly ſaid to ſwear to /ave his 
| own life. But this is not the caſe 
of the accomplice, when admitted 
an evidence for the Crown: no 


i ſuch conſequence is in the leaſt 

0 likely to attend him, whichever 

0 way the verdi# goes; therefore 

| he cannot be under the influence ; 


of ſuch an apprehenſion. 

That an Hundred guilty perſons 
ſhould eſcape, ſooner than one in- 
zocent perſon ſhould ſuffer, I readi- 
ly agree—the very thought of in- 
jured innocence, and much more 
that of ſuffering innocence, muſt 

4 awaken 
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awaken all our tendereſt and moſt 
compaſſionate feelings, and, at the 
ſame time, raiſe our higheſt indig- 
nation againſt the inſtruments of 
it, as well as our utmoſt care to 
prevent it. But there is no danger 
of either from a ſtrict adherence to 
the laws. The admiſſion of legal 
evidence will tend to nothing elſe, 
but to the diſcovery of truth; the 
judgment which is to be formed 
on that evidence, be it what it may, 
is to be the reſult of cool delibe- 
ration and reflection, and to be very 
cautiouſly determined. 

Still, on the other hand, as the 
public muſt ſuffer very eſſentially 
from the eſcape of the guilty, it 
ſurely muſt be a prudent part, at 
leaſt, 
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leaſt, to hear what the accomplice has 
to ſay, ſo far as to put the priſoner 
on his defence and more eſpecial- 
ly, as no man can tell, what hghts 
may be {truck out, or what truthbs 
may appear, from the teſtimony 
even of the worſt of men. Town, 
that the matter appears to me, 
like adminiſtering a medicine, 
which may-poſſibly do good, with- 
out the leaſt probability of doing 
any harm. 
have written more on this ſub- 
ject than I at firſt intended; but 
its importance excuſes me to my- 
ſelf, and will, I hope, excuſe me 
to the reader. — As it is one of 
thoſe things, which give much 
encouragement to 7/1eves, to per- 
3 ſuade 
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ſuade themſelves that the evi- 
dence of an accomplice will not 
be admitted againſt them, pro- 


vided they can canceal themſelves. 
from the knowledge of others; 


and as every thing that can flatter 


them with impunity, increaſes 


their numbers * and audaciouſ- 


neſs; I do hope and truſt, that 
what has been ſaid on this point, 


will be condeſcendingly attended 


to by THOSE. WHOM IT MAY CON= 


CERN. I know that they love to 
do right—they wiſh to do it: to 
ſuch, advice is ever welcome, and 


* QNuod caput audacie eſt, JUDICEsS ! quis 
ignorat, Maximam illecebram eſſe peccandi im- 
punitatis ſpem ? Cic. pro Mil. 
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even reproof itſelf wal be received 
with thanks. 

The times require, that every 
legal and conſtitutional advantage 
ſhould be taken againſt thoſe who 
make themſelves a public terror, 
by openly waging war on the 
public ſafety ; and no opportunity 
of making proper examples of 
them ſhould be loſt. 


Re baſe degen' rate age requires 
Severity, and juſtice in its rigour : 
This awes an impious, bold, offending world, 


Commands obedience, and gives force to laws. 
ADD1$SON, Caro. 
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POSTSCKRIP'T. 


L7 HILE the foregoing 


ſheets were in the preſs, 
and nearly printed off, I happened 
caſually to caſt my eye into the 
ninth volume of Sheridan's edition 
of Swift's works, and found a 
paper (p. 320) intitled, ** The 
* laſt ſpeech and dying words of 
** Ebenezer Elliſton, who was exe- 


** cuted May 2, 1722. Publiſhed 


* at his deſire, for the common 
** good.”— No man knew human 
nature, as it appears and operates 
in all ranks and conditions of 
men, better than Swift, and, of 
courſe, 
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courſe, we find touches of the maſter 
throughout the whole of this little 
performance: in none more than 


in the following paragraph ; which, 


as it ſo fully coincides with the ſen- 


timents in the preceding pages of 
this book, I will tranſcribe. 
From the knowledge I have 
of my own wicked diſpoſition, 
oy Ws that of my comrades, I give 
it as my opinion, that nothing 
* can be more unfortunate to the 
| * than the mercy of the 
government in ever pardoning 
or tranſporting us; unleſs when 
e betray one another, as we 
< never fail to do, if we are ſure to 


** be well paid, and then a pardon 


— good: by the fame rule, 
that 


„ 
< that it is better to have one fox 
*© in a farm than three or four. 
But we generally make a ſhift 
* to return after being tranſport- 
ed, and are ten times greater 
* rogues than before, and much 
more cunning. 
** Beſides, I know it by expe- 
s rience, that ſome hope we have 
of finding mercy when we are 
© tried, or after we are condemn- 
* ed, is always a great encourage - 
© ment to us,” &c. &c. 
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OCCASIONED BY 
A CHARGE given to the Gxanvd Jury 
for the County of SurREY, 


AT THE LENT ASSIZES 1785, 


By the Hon. Sir RicHaRD PERRYN, Knt. 


One of the Barons of His Majeſty's Court of 
| Exchequer. 
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* Thoughts on Executive Juſtice,” &c. 
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ME preceding little publica- 
tion, owed its riſe to the moſt 
ſincere wiſhes for the public good. 
It was ſent forth, with a defire of 
awakening, in the minds of TaosE 
WHOM IT PRINCIPALLY CONCERN-= 
ED, a very ſerious attention to the 
diſtreſſes of their fellow. ſubjects, 
under their preſent increaſed, and 
ſtill increaſing, ſtate of danger, from 
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depredation and robbery. 8 
tended to lead to one ſad cauſe of 


theſe, ayhich aroſe from too great 
and indiſcriminate an 1 
of thoſe amiable, but ill timed, ex- 


ertions of lenity and compaſſion, 
which had ſo long been turned into 
incitements and occaſions of evil, 
in the minds of wicked and profli- 


gate men; ſuch as, having aban- 
doned themſelves to all manner of 


wickedneſs, had ſo far got the bet- 
ter of every motive and encourage- 


ment to the common duties of hu- 


manity, as to make themſelves the 
public terror of all honeſt and vir- 
tuous people. 

It was intended to recommend 


ſuch an exertion of punitive juſtice, 
| as 


„ 
as to enforce that by example, which 
could not be effected by precept— 
To call in aid the laws of this coun- 
try, for the ſecurity of the innocent 
and injured public To leſſen the 
number of crimes, by deterring men 
from the commiſſion of them; and, 
by a certainty of puniſhment, to 
take away thoſe inducements and 
allurements to evil, which ſo fre- 
quently are derived from a too- 
well founded hope of impunity. 

It was to ſhew, that, whatever 
can induce men to the commiſſion 
of crimes, muit, in the end, bring 
them to deſtruction; that, there- 
fore, rendering the puniſhments. 
of the Law uncertain, mult, by in- 
ducing men to commit crimes, in 

N 3 the 


. 
the end bring them to deſtruction; 
and that, for this reaſon, however 
the reprieving and pardoning con- 
victs might, on the particular in- 
itant, bear the ſemblance of mercy, 
yet it was the higheſt cruelty to all 
who were encouraged to offend, 
2nd thus brought at laſt to feel, 
what they imagined they had little 
reaſon to fear. | 
That not only thofe, who had 
received mercy, were induced to go 
on in their evil courſes, but that 
many were drawn in to venture 
upon the like, by the hope which 
they themſelves conceived from 
the impunity of others. 
That reprieves and pardons had 
brought more to the gallows, than 
Es they 


l 18g J 
they had ever ſaved from it and 
that, on this account, as well as on 
that of the inſulted and ſuffering 
public, a ſteady, impartial, diſpaſ- 
fionate execution of the laws, muſt 
be the only means, by which the 
public ſafety can be . inſured, or 
the perſons and properties of in- 
dividuals be protected, | 

In ſhort, the whole, at leaſt che 
principal arguments in the ſaid 


publication, may be collected into 
the ſmall compaſs of the follow- 
ing ſyllogiſms, 


That ſyſtem of police is the leaſt 
likely to prevent crimes, which 
holds forth an ancertainty of pu- 


niſhment. 
2. Ny But 
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But our preſent ſyſtem of police 
holds forth an uncertainty of pu- 
niſhment. |: 

Therefore, our preſent ſyſtem of 

police is leaſt likely to prevent 
crimes. | 

| i. 

That ſyſtem, &c. is the moſt mer- 

. ciful, which is the moſt likely to 
prevent the commiſſion of capi- 

tal offences. 

But that ſyſtem which holds. forth 
a certainty of puniſhment, 1s the 
moſt likely to prevent the com- 

_ miſſion of capital offences. 

Therefore, that ſyſtem, &c. is the 

. moſt merciful. | 


The 
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The above contain the princi- 
ples, and chief arguments, of the: 
Soo theſe are illuſtrated by va- 
rious anecdotes, by way of ex- 
amples; and the concluſion to be 
gathered from the whole 1s, that. 

the very police itſelf mult fink into 
contempt the whole kingdom be 
over-run with Fanditti— and the 
lives and properties of the ſober, 
induſtrious, and virtuous part of 
the community be left in the hands 
af thoſe, who are the declared and 
avowed enemies of every principle 
of law, juſtice, and even of com- 
mon humanity. 8 
Jo ſtep forth, therefore, in the 
cauſe of public ſafety, to apply, in 
the moſt earneſt manner, to thoſe 
SUPERIOR. 


1 


A 
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SUPERIOR MAGISTRATES, to whoſe 
care is committed the adminiſtra- 
tion of public juſtice, and on whoſe 
exertions of their great abilities as 
men, as well as of their high and 
ſalutary powers as magiſtrates, our 
ALL muſt depend, cannot, I ſhould 
humbly hope, have ſo unfavour- 
able a conſtruction put upon it, as 
to aſcribe it to any other motive, 
than to ſuch as becomes, what the 
author has ſtyled himſelf in his 
title. page, 4 SINCERE FRIEND TO 
THE PUBLIC, | 
It was ſome pleaſure to the au- 
thor, to find, that his little, well- 
meant performance, had been in 
ſome meaſure attended to, by thoſe. 
to hoe judgment it had been 
ſubmitted, 


— 


| „ 

ſubmitted *, and to whom it had 
been particularly addreſſed. It 
had the honour of being noticed, 
in the Charge which was delivered 
to the Grand Fury, by a learned and 
worthy Judge, Mr. Baron PER- 

RN, at the late a/izes for the 
county of Surrey. 
And here I would obſerve, that 

Charges to Grand Juries are mat- 

ters of much higher importance, 
than, of later times, they have been 
made: the wiſdom of our anceſtors 
in their inſtitution, from very early 

times, has been handed down to 
us; and two very weighty reaſons 


* The Author thought it his duty to ſend a 
copy of the —— to each of the twelve 


Judges. 


may 
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may be ſuppoſed for the original 
of Charges to Grand Furies Firſt, 
That they ſhould have delivered 
to them, on the beſt and higheſt 
authority, that of a learned Sage 
of the Law, the whole of their 
duty (as defined and limited by 
the laws of the land) for the due 
execution of that awful and ſo- 
lemn truſt with which they are in- 
veſted, as appointed to ſtand be- 
tween the Crown and the Subjett, 
in the inveſtigation of thoſe of- 
fences where life and liberty are 
concerned, ſo as to determine whe- 
ther theſe ſhall, or all not, be pur 
in queſtion at the Bar. | 
As theſe higher inqueſts are uſu- 
ally compoſed of gentlemen of rank 
| and. 
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and education in the county, the 


ſubject is ſo far ſafe : — becauſe 
fuch perſons may be preſumed to 
be above every other conſidera- 


tion, than that of the moſt diſin- 


tereſted and impartial juſtice : but 
the ſtudy of the Law, and, conſe- 
quently, an accurate and intimate 
acquaintance with it, is uſually far 
removed from the enquiries and 
purſuits of men in the higher and 
independent ſtations of life : it is, 
therefore, highly expedient, that 


the Fudge ſhould inform them, not 


only of the nature and deſign of 
Grand Furies, but, by expatiating 
on the Law relative to the offences 
to be brought before them, as they 
appear in the Calendar, to make 


their 
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their duty eaſy and plain, with 
reſpect to their finding, or not find- 
ing, bills againſt ſuch of their fel- 
low-ſubjects as may become the 

objects of their enquiry. 
Jam: ſorry to ſay, that the beaten 
track of multiplied and repeated 


offences of the ſame kind, ſuch as 


highway robberies, burglaries, horſe- 
ſtealing, and the like, leaves very 
little new matter for the Judge to 
expatiate upon; and therefore he 
may.certainly deal in general terms, 
without troubling himfelf 10 de- 
ſcend to particulars on theſe heads, 
as far as the Grand Jury is con- 
cerned. But, 

Secondly, Let us remember, 
that the Crown Court is uſually 
thronged, 


, 
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thronged, on theſe occaſions, with 
by-ſtanders of various deſcriptions 


among the reſt, no doubt, with _ 
Profligate and thoughtleſs people, 


who might reap an effential and 
laſting benefit from an able and 
well- delivered Charge :— The of- 


fences then to be tried the pu- 


niſhments which the Law has an- 
nexed to them—and the dreadful 
conſequences of all departures into 
the ways of vice, diſhoneſty, and 
rapine, might be mentioned in ſuch 
a manner, as to leave a moſt ſalu- 
tary impreſſion on the minds of the 


hearers, and determine many to the 


ſide of ſobriety and virtue, if from 
no higher principle, yet from the 
fear and dread of that puniſhment, 


which 


8 
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which muſt be met with in the 
ways of wickedneſs and vice. One 
Convert thus made, would do more 
honour to the Judge, and give him 
more heart- felt ſatis faction, could 
he be acquainted with it, than can 
well be imagined. Therefore 
it were to be wiſhed, that a Charge 
| were always conceived and deli- 
vered, with a defire and hope of 
this fort,— 

But Il am digreſſing from the 
main purpoſe of this Appendix, 

The Learned Fudge began his 
Charge, with a folemnity and de- 
cency well becoming his own fitu- 
ation, as well as that of the Gen- 
tlemen impannelled on the Grand 
inqueſt, who now ſtood before him. 
After 
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After ſome prefatory matter, 


F = 1 Lordſhip aſſigned “ his firſt ap- 
© pearance on the Home- Circuit, 
* as a reaſon for his wiſhing to 
* detain them ſome time longer, 
© than he otherwiſe might have 
* done, while he acquainted them 
** with his ſentiments on the cauſes 
* of the increaſe of robberies, and 
** other depredations on the e pub- 
| P lic. 35 
His Lordſbip mentioned, as one 
probable cauſe, the diſbanding 
* ſo many ſoldiers, ſailors, and 
* militia-men, which muſt be the 
* caſe after a war. That theſe 
-" might not perhaps rea- 


* dily 


* The Learned Fudge could not be ſuppoſed 
to be apprized of it, but I was informed by one 
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* dily find employment, or did 
* not ſeek for it, and thus, from 
* an idle and miſchievous diſpoſi- 
tion, were eaſily tempted to the 
commiſſion of crimes.” 

Another cauſe of evil, and which 
his Lordſbip ſtated with a becom- 
ing ſeriouſneſs, he imputed to the 
grle vous profanation of the Sab- 
* bath-day; to the multitudes of 
„public houſes of amuſemenr, 
* diſſipation, and drunkenneſs, 
* which were opened for the re- 
© ception of the lower kind of 
people ; that in theſe houſes 
were to be found the diſſolute 
and profligate of both ſexes; 
and many a poor youth had 
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of the Grand Fury, that there were not any pri- 


ſoners of theſe deſcriptions in the Calendar. 
| been 
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55 bet ſeduced, by the company 


** which he met with at ſuch 
places, into the commiſſion of 


* crimes which brought him to 


* the callows.” 


His Lordſhip Wight late with 
too much reaſon, have gone fur- 


ther, and have obſerved, that the 


profanation of the Lord's Day is 
by no means to be confined to the 
lower claſſes of the people, but, as 
theſe are fond of imitating their 
betters, many of them, as ſervants 
in ſome great families, may at firſt 
be ſuppoſed to have learned to 
deſpiſe and profane the Sabbath, 


from the neglect and contempt of 


all religious ordinances, which they 


muſt have ſeen conſtantly before 


O 2 their 


a Ao ** 
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their eyes, in the profligate ex- 
amples of their maſters and miſ- 
treſſes. 

His Majeſty's pee ties a- 
gainſt vice, profaneneſs, and immo- 
rality, had juſt been red, of which 
his Lordſbip made a very pertinent 
and ſenſible uſe He mentioned, 
with a becoming zeal, His Majeſty, 
* as himſelf being a bright ex- 
* ample of what that proclama- 
* tion required, and, in his private 
© and domeſtic life, as a pattern 
* well worthy the imitation of his 
e 

1 would here obſerve by the way, 
that, of all our national fins, that 
of profaning the Lord's Day, even 
in a political view, is one of the 
molt 


6 197 ] 

moſt dangerous. What ſecurity 
can we have for the honeſty of 
tradeſmen, for the fidelity of ſer- 
vants, for the obedience of chil- 
dren, or, in ſhort, for the obſerva- 
tion and performance of thoſe civil 
and relative duties, which are eſ- 
ſential to the peace, comfort, and 
happineſs of our common life, if 
men have all religious awe, all re- 
verence of religious obligations 
and ordinances, eradicated from 
their minds, ſo that they are 
taught to live without God in the 

World? | 
What muſt the lower kind of 
people think, when they ſee coach- 
fulls of the nobility and gentry, 
either purpoſely travelling the 
| O 3 roads 
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roads on a Sunday, or whirling a- 
bout from one aſſembly to ano- 
ther; thus making it a time of 
amuſement and recreation- do- 
tally regardleſs of the reſpect and 
honour which is due to the day ? 
What are the opinions, which ſer- 
vants in great families muſt form, 
of the importance of religious ob- 
ſervances, as means to ſolemnize 
the minds of men, when they too 
often ſee their maſters and miſ- 
treſſes pay no regard to them what- 
ſoever; and not only this, but even 
worſe, when they ſee them trod- 
den under foot, and even laugh- 
ed at? 5 : 

Can we wonder then, that the 
ſervant, when out of place, having 

| been 
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been taught to * caſt off all ties of 


religion, ſhould have a conſcience 
void of ſacred obligation? that 


Juvenal, at the end of Sat. ii. attributes 
all the vices of Rome, which he has made the 
ſubject of that Satire, to infidelity and irreli- 
gion; he tells us that the very children were 
led into theſe at an early age. a 


Eſſe aliquos Manes, et ſubterranea regna, 

Et contum, et Stygio ranas in gurgite nigras, 

Atque und tranfire vadum tot millia cymba, 

Nec pueri credunt, niſi qui nondum ere la- 
vVantur, | L. 149—1 52. 


To what dire cauſe can we aſſign theſe crimes, 
But to the reigning Atheiſm of the times ? 
Ghoſts, Stygian lakes, and frogs with croak- 


ing note, 
F And Charon wafting ſouls in leaky boat, 
| Are now thought fables, to fright fools con- 
1 ceiv'd, 
od Or children, and by children ſcarce believ'd. 
” TATE. 
a O4 he 
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he ſhould eaſily be prevailed upon, 
to ſnhew his comrades the way into 
his maſter's houſe, and direct where 
to find the richeſt booty? 
Another matter mentioned in 

His Majeſty's proclamation, is pro- 
fane curſing and ſwearing : this 
fooliſh, unprofitable, yet daring 
inſult on the name and holineſs 
of the Almighty, is another cry- 
ing ſin among us—and is not 
only evil in itſelf, but much tends 
to promote and ſtrengthen thoſe 
evil habits, which, ſooner or later, 
plunge men into perdition. In 
this reſpect, the lower kind of 
People receive much countenance 
and encouragement from their bet- 
cers, if betters they may be ſtyled, 
1 who 
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who put themſelves on a level, 
as far as blaſphemy and profane- 
neſs can do it, with thieves and 
blackguards. 

Another ſource of evil mention- 
ed in the proclamation, is of as 
diſaſtrous a nature, with regard to 
the morals of men, as can well be 
conceived ; that is to ſay, Gaming. 
— This is a vice, which ſeems now 
to have taken full poſſeſſion of 
people of all ranks and degrees“: 
2 | And 
Et quando uberior vitiorum copia ? quando 
Major avaritie patuit ſinus? Alea quando 
Hos animos ? neque enim loculis comitantibus 

_ I 

Ad caſum tabulz, pofitd ſed luditur arc. 
| Prelia quanta illic diſpenſatore videbis 
Armigero? Simplexne furor ſeftertia centum 


Perdere, et horrenti tunicam non reddere ſer- 


wo? Juv. Sat. i. J. 87—93. 
What 
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What age ſo large a crop of vices bore, 
Or when was avarice extended more? 


20 


And the only difference of its ef- 
fects, on its votaries, ſeems to be 
this: it brings many of the higher 
ſort to ruin, which ends in a gal 
of the lower, into habits of idle- 


neſs and want, which end at the 


gallows. As for thoſe whoſe privi- 


leges protect their perſons—their 


ruin tends to reduce them to a ſtate 


of meanneſs and venality, which 


renders them diſgraceful to their 


bl 


When were the dice with more profuſion thrown? 


The well-fill*d fob not empty*d now alone, 
But gameſters for whole patrimonies play: 


The ſte ward brings the deeds which muſt convey 


The loſt eſtate: What more than madneſs reigns. 


When one ſhort ſitting many hundreds drains, 

And not enough is left him to ſupply 

Board wages, or a footman's livery ? 

| D&YDEN. 
rank 
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rank as men, and dangerous to 
their country as ſenators. 

In vain do the laws remonſtrate 
againſt this moſt pernicious evil. 
thoſe who can ſet at defiance obli- 
gations of a more important na- 


ture, pay no regard to human au- 


thority; and hence it is that gaming- 
houſes, of all ſorts, are open for the 
reception of all, who are thought- 
leſs and profligate enough to at- 
tempt the ruin of others, at the ha- 

zard of their own. 
But II digreſs 
The learned Juche then obſery- 
ed, that ** the /enity of the Judges, 
* and the frequency of reprieves 
* and pardons, had been aſſigned, 
by tome, as reaſons for hes in- 
© creaſe 
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* creaſe of robberies :” he ſaid, 
that © he was induced to mention 
** this, on account of a late publi- 
cation, in which the learned au- 
© thor had laid it down for a max- 
jm, that, except where the evi- 
** dence was not ſatisfactory, and 
jn ſome other inſtances mention- 
* ed in the book, Judges ought 
* to execute all they convict.— 
This,“ adds the learned Fudge, 
would be making our laws like 
© the laws of Draco, which, from 
© their ſeverity, were ſaid to be 
** written in blood.“ . 
It is no ſmall diſadvantage to a 
work, to be held forth for judg- 
ment, as to its real intention, from 
amention of a detached paragraph, 
| or 
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or of a ſingle and unexplained 
propofition. From the manner in 
which the learned Fudge did this, 
the auditory muſt conclude, that 
the author muſt be a very cruel and 
 blood-thirſty perſon, who wiſhed 
for laws of the moſt ſanguinary 
Kind, to be executed with the moſt 
unrelenting ſeverity, wherever the 
comviftion of an offender could af- 
ford an occaſion, Nothing could 
be farther from his thoughts ! 

In the firſt place, I would an- 
ſwer, that no where, throughout 
the whole book, is the Judge's 
power of reprieve denied, or found 
fault with, but where it is exerted 
wantonly and indiſcriminately, as well 
as n with the pub/zc good. 

Where 
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Where Judges indulge their feelings 


as men, ſo far as to forget their 
duty as magiſtrates (in whoſe hands 
the adminiſtration of juſtice is plac- 
ed by the conſtitution, for the good 

of the whale) there the public ſuf- 
fers in the eſcape of offenders from 
puniſhment — becauſe, this not 


only tends to the encouragement of 


thoſe who are already embarked in 
villainy, but to draw others in to 
the commiſſion of crimes from the 


hope of impunity, which ſuch ill- 
timed lenity holds forth to them. 


As to the polition itſelf, © that 


Judges ought to execute all they 


convict, except in a few caſes,” it 
ſtands very fully explained P. 83) 


in the following words — 
8: A Fudge, 


< 
cc 
ce 
1 
cc 
cc 
te 
6 
"hs 
40 
ce 
cc 
66 
E 
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A Judge, who can ſee a fellows 


creature ſtand before him, under 


circumitances of the deepeſt 
guilt, and expoſed to the ſevereſt 


' puniſhment, without feeling the 


utmoſt pity and compaſſion, 
muſt be a monſter in nature: 
lictle better muſt he be, who does 
not gladly embrace every oppor- 
tunity of ſhewing mercy, where 


it can be done conſiſtently with 


the ſafety and welfare of the 
public. But, on the other 


hand, theſe ought to be upper- 
moſt in the Judęe's thoughts; 


for where theſe are ſacrificed, in 
any degree, it is not mercy, but 


** folly and injuſtice, to reprieve 
and ſuch reprieves, having, no 


doubt, 
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* doubt, brought more to the gal- 
* lows than they have ever ſaved 
* from it, are not to be eſteemed 
© acts of mercy, but are a ſpecies 
© of cruelty : drawing in men to 
* commit capital offences, under 
a notion of impunity, is very miſ- 
© chievous, not only to the cri- 
* minals themſelves, but to thoſe 
* who ſuffer by their outrages,” 
&c. | 4 
I would alſo refer the Reader to 
p. 51, 52, 53, where the Fudge's 
power of reprieve is not only al- 
lowed, but acknowledged with 
thankfulneſs : and many inſtances 
are mentioned, and others alluded 
to, where the Judge ought to exert 
this power, and where, if he does 
not, 
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not, he cannot be ſaid to execute 
judgment in mercy. 

How is this making our laws 
like thoſe of Draco? 

To thoſe inſtances alluded to 
(p. 52) I have thought, ſince the 
publication of the book, that I 
might have particularized one, 
which 1s of very great conſequence, 
in favour of reprieve—and that is, 
where the offence may come with- 
in the letter of the law, but not 
within the apparent meaning and 
intent of it, as to the capital pu- 
niſhment which it inflicts. Here 
it may be right for the Judge to 
direct the Jury to acquit the pri- 
ſoner; but if not this, yet to re- 
prieve the offender, that he may 

FP undergo 


a - 
_ undergo a lighter puniſhment, 
and one more adapted to the na- 
ture of his crime, than could be 
derived from the rigour and ſeve- 
rity of the law itſelf. 

To illuſtrate my meaning, I will 
relate the following caſe. On one 
of the circuits, a poor fellow was 
indicted, and convicted of burglary. 
The caſe was, that as he was walk- 
ing along the village where he liv- 
ed, he ſaw a piece of bacon lying 
in a window, which ſaid bacon 
was about a pound weight. After 
it was dark, the fellow came to the 
window, broke a pane of glaſs, 
put in his hand, and ſtole the 
bacon. Now, that this was, in 


ſtrictneſs of law, a burglary, there 
can 
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can be no doubt: — here was a 
breaking of the houſe in the night; 


an entry, by introducing his hand; 


and the felonious intent appeared, 
by his ſtealing and carrying away 
his booty. 

The learned and worthy Judge 


reprieved the convict, as wiſely 


determining in his own mind, that 
ſuch a paltry offence as this, 
though in ſtriftneſs made capital 
by the letter of the law, could 
never fall within the intention of 
capital puniſhment. 

Such caſes as this are undoubt- 
edly to be left to the humanity 
and diſcretion of a Judge, and on 
ſuch occaſions as this it 1s, that he 

Ty is 
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is to exerciſe judgment with mercy. 
According to Horace, 
Aal. 


Regula, peccatis que pœnas arroget æquat, 
Ne ſcutica dignum horribili ſectere flagello. 
| LIB. i. SAT. 3. I. 117—119. 


But what has all this to do with 
turning looſe upon the public no- 
torious and deſperate villains, who, 
on the cleareſt evidence, are proved 
guilty of offences, which are incon- 
ſiſtent with the peace, good order, 
and ſafety of ſociety? What can 
the public ſay to this, but with 
TuLLy — Effudiſtis in me carce- 

rem 
As the laws of Draco were men- 
tioned by the learned Judge, it may 
be 


i aig 1 
be worth our while to conſider a 
little who this Draco was, and what 
were his Laws, ; 

Draco lived about 623 years be- 
fore CnrisT, and was Archon (Gr. 
a˙Nν or chief magiſtrate, at Athens. 
We have but very ſhort and im- 
perfect accounts of this man, but 
he is ſaid to have puniſhed all 
things with death; even indolence, 
or the taking an apple, was as ſe- 

verely puniſhed as ſacrilege=for 
which he himſelf aſſigned this 
reaſon :— © Small faults ſeem to 
© me worthy of death, and for the 
© moſt flagrant offences I can find 
* no higher puniſhment.” See Aut. 
Univ. Hiſt. Vol. vi. p. 292—3.—— 
J can only ſay, that if ſuch a man 
Þ 3' appeared 
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appeared among us, it would be 
the beſt thing which could be 
done with him, to ſhave his head, 
and put him into Bedlam; and TI 
much queſtion whether, among all 
the lunaties there, one would be 
found farther gone from all prin- 
ciples of ſound judgment and diſ- 
cretion, than a man who could 
invent ſuch laws, and give ſuch 

reaſons for fo doing. 
As to the Laws of England, they 
muſt, abſtractedly and ſpecifically 
conſidered, be juſt what they are, 
whether executed or not. It was 
not poſſible for the Legiſlature to 
foreſee every event or circumſtance, 
which might appear on the trials of 
offenders; it is therefore, that the 
Viſdom 
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vice and diſcretion of the Fudge, 
is to remedy the defects of human 


foreſight, and to take care, that 
the /pirit and intent of the Law be 


duly obſerved in every caſe: and 1 
own, I cannot conceive, that exe- 
cuting people, who, by their of- 
fences, make it difficult to travel 
the roads, to walk the ſtreets, to 
ſit by our own fire- ſides, without 
danger of being robbed, and per- 
haps worſe—or to turn our horſes 
and other cattle into our fields, 
without the hazard of loſing them 
can bring the laws of Euglaud 
into the lealt ſimilitude to a ſyſtem, 


which put a man to death for tak- 


ing an apple. 
The learned Judge then ſaid— 
P 4 2” That 


vs 3 

* Thatit had been diſputed among 
© theological writers, how far the 
E Fewihh Law is repealed, or how 
far it is lawful to put men to 
Te death among Chriſtians.” 5 
As for theological writers and 
diſputants, I have red enough of 
them, to make me narrow ' my 
ſtudies of that ſort, to thoſe who, 
being divinely inſpired, can neither 
Iye nor deceive: and indeed, the 
learned Fudge ſeemed of the ſame 
opinion; for his Lordſhip appealed 
to the Scriptures of the New Te/- 
lament, for a proof, that it is law- 
ful, among Chriſtians, to put men 

to death for certain crimes. 
The firſt text his Lordſhip men- 
tioned, was Rom. xili. 4. For he 
8 ** (the 
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(the Ice) beareth not the 
© fevord in vain.” 

The ſword is an inſtrument of 
death, and ſtands here, metony- 


mically, to denote capital puniſb- 
ment; and this ſentence, there- 


fore, evidently proves the power 
of magittrates to put criminals to 
death, otherwiſe thele magiſtrates 
would bear the ſword in vain, 
But one might carry the text 
farther, and ſay, that the magi- 


ſtrate bears the ſword in vain (aun) 
to no purpoſe, if laws are not duly. 


put in execution. The whole 
reaſoning of the context implies 
this. 


Ver. 3. Rulers are not a terror to 


good works, but to the evil, Wilt 


than 
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thou then not be afraid of the power ? 
do that which is good, and thou 
ſhall have praiſe of the ſame. 
Ver. 4. For he (the ruler or magi- 

ſtrate) is the Miniſter of Ged to thee 
for good . but if thou do that which 
19 evil, be afraid: for he beareth not 
the ſcword in vain, for he 1s the Mi- 
uiſter of Gor, a revenger (eudinos es 
m — an avenger — to execute 
wrath or puniſhment) pen him that 
doeth evil —A. ſtronger paſſage can- 
not be produced, to prove, that it 
is not only lateful, but the magi- 
firate's abſolute and indiſpenſible 
duty, to punith offenders according | 
to law: that he is Gop's Miniſter 
for this very purpoſe. 
Ver. 5. Wherefore ye (Chriſtians— 


ven 


—— 
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even then, living under an heathen 
government) muſt needs be ſubjett— 
i. e. to the Laws of the ſtate not 
only for wrath—not only with re- 
ſpect to the puniſhment which will 
otherwiſe enſue—but for conſcience 
fake — i. e. towards Gop — who, 
ver. 1. commands every ſoul to be 
ſubject to the higher powers, and, 
of courſe, to obey the Laws. 

The other text, mentioned by 
the learned Fudge, was Acts xxv. 
11. where the Apoſtle Paul ſays, 
before Feſtus, the Roman Governor, 
at his judgment-ſeat—** I be an 
fender, or have committed any 
* thing worthy of death, I refuſe not 
go die. This text is alſo much 


to the purpoſe, and juſtifies our 


Reformers 
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Reformers in declaring—ARxr. 37, 
** Of the Civil Magiſtrates”—that 
the Laws of the Realm may pu- 
* niſh Chriſtian men with DprATUH, 
© for heinous and en of- 

< fences.” 

His Lordſhip next introduced 
the character of our Saviour, as 
furniſhing an example of meekneſs, 
lowlineſs, compaſſion, and mercy 
which he ſeemed to do, by way of 
a gentle reproof to the Author, for 
finding fault with the lenity of the 
Judges, in granting reprieves 10 
orten to convicts, His Lordſhip 
ſpake, on this point, with a reve- 
rence and ſeriouſneſs, that did him 
honour; and, as an inſtance of the 
pity and forbearance of the. Ble. 
« ſed 
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fed Jeſus (as his Lordſhip ex- 
preſſed himſelf ) he mentioned the 
caſe of the woman taken in adultery, 
whom the Phariſees brought to 
Chriſt.— But if we examine that 
paſſage, we ſhall find, that our Lord 
was not fitting as a Fudge : this 
was a character which he never 
bore on earth—ſo far from it, he 
renounced it, both as to civil and 
criminal matters. See Luke xii. 14. 
John viii. 15. and xii. 47.—If we 
would ſee him as a Judge, we mult 
look upon him, as exalted to the 
right hand of Gop, where he will 
fit at the laſt day, as the great Judge 
of quick and dead. —He then will 
judge the world in righteouſneſs, and 
the people with equity. Pl, xcviii. . 

os . Comp. 
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Comp. Acts xvii. 31. — He wil 
render to every man according to his 
deeds, &c. See Rom. ii. 6=12.— 


Happy would it be for the Judges 


of the earth, as well as for the 
people of the earth, if all magiſtrates 
would ſet before them the charac- 
ter of CHRIST as a Judge; the 
Laws would then be duly honour- 


ed, and the majeſty of govern- 
ment duly preſerved ; for the cer- 


tainty of puniſhment would make 
men fear to offend. They fear 
little of what is to come, becauſe 
they don't believe it; but what 
they ſee before their eyes, muſt 


ſtrike them with terror. 


As to the caſe of the woman 


taken in adultery, which we find 


recorded 
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recorded John viii. 39—11. She 
was brought before CHRIS HH by 
her accuſers, not for the ſake of 
juſtice, but with a malicious deſign 
againſt CHRIST himſelf, as we may 


learn from ver. 6. where it appears, 


that, all they ſaid on the occaſion, 


was merely to tempt ouR LORD, to 


try whether they could not have 
ſomething * zo accuſe him of, ei- 
ther as preſuming on an autho- 
rity againſt the Roman govern- 
ment, if he condemned her, or 
againſt the law of Moſes, if he did 
not; — but he defeated their ma- 
lice, and eſcaped the ſnare, by 


leading her accuſers into a con- 


demnation of themſelves, inſo- 


Comp. Matt, xxii. 15, and Luke xx, 20—23s 
much 


aa) 
much that they departed, ſelf- con- 
victed, and left the woman. — 
Then Jzsvs, who came not to con- 
demn the world, nor to exerciſe a ju- 
dicial power in puniſhing criminals 
but even in this very inſtance 
renounced it —diſmifſed the Wo- 


man, with a caution, which doubt- 
leſs looked farther than the preſent 


life. Comp. John v. 14. 
On this caſe I would humbly 


propoſe two queltions— 


1. What it has to do, one way 


or other, with a repeal of the Few- 
ib Law ? 


2. What precedent can it poſ- 
ſibly afford, for a Fudge to turn 
out three fourths of the capital 


convicts upon the public) 


«+ AS 
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As to the imitation of CHRIST, 
it is not only the duty, but the 
great privilege of CHRISTIANS, He 
left them an example that they. 
ſhould follow his ſteps; and it is 
their glory ſo to do; in nothing 
more than in the forgiveneſs of in- 
juries —He could, in his very laſt 


aàgonies upon the croſs, pray for his 


Per ſecu tors and murderers. — He 
could even, as it were, palliate 
their offences, by pleading their 


ignorance, inſtead of aggravating it, 


by reproaching them with their 
malice —* Father, forgive them! 
they know not what they do !''— 


ſaid the pyinG Jesus.—His whole 


life was a pattern of meekneſs, 
gentleneſs, love, and forbearance. 


Q., _ — Lonp,” 
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—Lonp,“ ſaid Peter, how oft 
< hall my brother ſin againſt me, and 
I forgive him ?—until ſeven times? 

© Tesvs ſaith unto him, I ſay nat 
* unto thee, until ſeven times, but 
until ſeventy times ſeven.” —OuR 
Loxp was a bright example of his 
own precepts; and we are told, 
1 Joan, ii. 6. that, he that - ſaith 
Le abideth in iu, ought himſelf alſo 

to walk, as HE alſo walked. 
Such are the precepts, which 
muſt be looked upon as commen- 
taries on the Divine Law, that 
ſaicth—Thou ſhalt love thy neighbour 
as thyſelf. They are the golden 
rules by which all Chriftians ought 
to walk.—The King and the Sub- 
je. the Prince and the Beggar— 
the Fudge and the Priſoner, are 
3 here 
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here all alike concerned; for there 
zs no reſpect of perſons with Goo. 
But when it is conſidered, that 
a Fudge does not ſit in judgment 
as a private perſon, but in a very 
high and diſtinguiſhed public cha- 
racter — his duty is not to be 
meafured by private conſidera- 
tions, or eſtimated from perſo- 
nal motives, but from thoſe Laws 
of which he is the Miniſter, and 
from that juſtice which he owes the 
public.——As a man, he would 
be /inful, were he perſonally to 
avenge an injury done to himſelf, 
but, as a Judge, it would be as, „in- 
ful not to execute the Law on in- 
juries done to others —for in this 
light, be is an avenger to execute 

Q 2 wrath 
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wrath (or puniſhment) on them that 
do evil, Rom. xiii. 4. 

MR. DRvyDEnN, in his preface to 
Juvenal, well obſerves, p. xxv. 
that“ Gop has placed us in our 
<* ſeveral ſtations; the virtues of 
© a private Chriſtian are patience, 
e obedience, ſubmiſſion, and the 


© like ; but thoſe of a Magiſtrate, 


©. or General, or a King, are pru- 


* dence, counſel, active fortitude, 


* coercive power, awful com- 
mand, and the exerciſe of mag- 
* nanimity as well as juſtice.” _ 
The Law forbad the Fews, as 
well as Chriſtians (for there is but 
one moral La for either) to 4. 
venge ibemſelves—or even to bear a 
grudge againſt any, Lev, xix. 18.— 
N Yet 
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Yet the ſame Law ſays, in one of 
its judicial inſtitutes, Lev. xxiv. 


20.— Eye for eye, tooth for tooth, &c. 


from which we may learn, a 
clear and utter diſcrimination of 
alls, or even intentions, of private 
revenge, from the infliction of pu- 
niſhments by courts of juſtice for 


public injuries. — The jfr/ may an- 


ſwer the purpoſes of private malice 
but the other is abſolutely neceſ- 
ſary for the preſervation of the 


public ſafety—and this diſtinction 


is moit indubitably to be under- 
ſtood in what our Lord ſays, 


Matt. v. 38. 39. He there meant 


to ſhew the ſpirit and temper with 
which we ought to forgive thoſe 
Who injure a5—not to tie up the 
9 hands 


? 
. 8 OY « : 1 
r YN — 1 r dike * 3 
as. 0” ns r Fd 2 6, AS CRP 77,5 2 _ 4 OR 7 — — F4 - a 
4 hy ky * N ae 
Ie ow, 1 A _ 4D » — IT a 
2350 7 * FI F 4 an «ig l 7 * 6 . * Arn. — _ 
5 at E Las wr zr 
— 0 Tr 


” * 


T 


„ * 


— 


[ 290 3 

hands of the civil magiftrate from 
executing the Law, —for if ſo, 
there muſt. be an end of all civil 

government whatſoever. 

His Lordſbip then concluded, 
with ſaying, that © if Judges were 
** expected to execute the Law 
** upon thoſe who were convicted, 

the Grand Fury ought to be ve- 
* ry cautious, how they expoſed 
people to a trial, by finding bills 
* againſt them—that they ſhould 
* find no bill, unleſs the evidence 
* before them was ſufficient to 
* convict the priſoner, ſuppoſing 
* it proved at the bar, and uncon- 

s tradicted by the priſoner's wit- 

“ neſles.” 

Lord Coke, ſomewhere, ſays the 

ſame 


ft: ar 71 
ſame thing; and this rule is not 
only a very good one, with reſpect 


to expoſing men to trial for their 
lives, but the finding of a Grand 
Fury, may expoſe people to a ſort 
of fligma, which, however inno- 
cent they may be, they may never” 
get rid of.— For this reaſon alſo, 


the Grand Fury ſhould be very at- 


tentive and careful in the execu- 


tion of their duty, 


I had almoſt forgotten to men- 
tion one more obſervation of the 
learned Fudge — which was, on 


© the number of ſanguinary Laws, 


jn our ſtatute books, iome of 
* which, his Lordſhip obſerved, 
** were of long ſtanding, others of 
more recent date, and” (adds 
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his Lordſhip) the only reaſon 

which I can aſſign for theſe 
© Laws being either ſuffered to 

remain from old time unrepeal- 

ed, or being more recently en- 

** acted, is, that the Legiſlature 
truſted to the diſcretion of the 

* Fudges as to their execution.“ 

I do not pretend to give his 
Lordſbip's exact words, either in 
this, or in any other quotation 
from the Charge; but I hope, that 
neither here, nor elſewhere, have 1 
miſtaken or miſrepreſented what 
was ſaid. 

I muſt confeſs, that my appre- 
henſion is at a loſs to conceive the 
idea of the Legi/lative power of a 
country, enacting a Law for any 


Pur poſt 


t 
| purpoſe whatſoever, which they do 
not mean to be executed. That 
they ſhould enact Laws, with an 
intent that the executive power 
might ſuſpend their operation, ap- 
pears to me to be giving them- 
ſelves a very needleſs trouble, which 
might have been pared, by not 
enacting ſuch Laws at all. 

The word ſanguinary carries with 
it a very dreadful meaning, like 
its plain- Eugliſo ſynonymy bloody: 
Ait brings ſenſations into the mind 
of the moſt terrible nature; and, 
when applied to Laws, it imports, 
that they are arbitrary and cruel, 
like the Laws of Draco, which were 
calculated for the deſtruction and 
miſery, not for the preſervation 
and happineſs, of mankind. 

A Law 
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A Law may be ſevere, Withoue . 


deſerving the name of ſanguinary; 
and though the former may be 


juſtly applied-to ſome of our penal 


ſtatutes, yet the latier never can. 


A Law which has for its object, 


and is therefore calculated to pro- 


mote, the ſecurity of peaceable 


and virtuous people, may juſtly 
be ſtyled a merciful Law, as it re- 
gards the whole, though /evere in 


its puniſhment of offenders; and, 


if without ſuch puniſhment, the 


gaod of the whole cannot be ſecured. 
and promoted, this muſt ariſe: 


from the audacity and profligacy 


of thoſe enemies to their fellow- 


ſubjects, who will not be intimi- 


dated by gentler methods, and 


who therefore bring upon them- 


ſelves 


1 
ſelves that wholeſome ſeverity, which 
is to make them examples of pub- 
lic juſtice, that others may fear to 
offend. 

As to leaving the execution or 
non-· execution of ſtatutes to the 
diſpoſal of the Judges, it is ulti- 
mately reſorting to the fancy or 
will of individuals, and bringing 
us to the—Miſera ſervitus, ubi Jus 
eſt vagum aut incognitum. Who can 
attempt to ſay, what the conſe- 
quences of offending may be, when, 
inſtead of deducing, or appre- 
hending, the conſequences from the 
words and plain meaning of the 
Law itſelf, they are to be ſuſpend- 
ed, on the uncertainty of private 


determination: "i 
The 


£4674 
The Law, whether we under- 


ſtand the Common Law, or Sta- 
tute Law, antient or modern, cer- 
tainly means, that we ſhould travel 
the roads, live in our houſes, fleep p 
in our beds in ſecurity and peace. 

It means that we ſhould turn 5 
our horles, ſheep, and other cattle, | 


into our fields, without having 
them ſtolen from us—that every 
ſpecies of valuable property ſhould 
be ſecure in our poſſeſſion and 
that our perſons ſhould be ſafe 
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F from the outrage and violenee of 
4 wicked and deſperate robbers.— 
. It means, that we ſhould live in 
Th peace and quiet, without fearing 
il either by day or night, and with- 
1 «out apprehenſion of danger, where- 
J | even, 
8 


an? 

ever, or whenever, our lawful bu 
ſineſs calls us forth.—It cannot, 
therefore, mean to be ſuſpended in 
its operation, | 
The ſeverity of our Laws, ſuch 
is the depravity of human nature, 
is the only /ecurity we have left us, 
for inſuring any of theſe things to 
us; and l do moſt firmly believe, 
that, if the Laws had taken their 
due and ſteady courſe,. we ſhould 
not have had a 7wentieth part of 
the miſchief that has been done, 
nor have put to death a /wentieth 
part of the wretches that have ſuf- 
tered — and that the indiſcrimi- 
nate, partial, cauſeleſs, and undue 
manner in which the operation of 
the Law has been defeated, has 

brought 
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brought us to the paſs we are now 


arrived at, which is ſo alarming 
and terrible, as to call for all rhe 
exertions of public juſtice, to ſave 


us from anarchy itſelf. 


I can feel very ſenſibly for MEN, 
whoſe office it is to ſtem the dread- 
ful torrent, ſwoln to its preſent 


height, and deluging the poor, 


oppreſſed, and violated public, 
from the neglect of thoſe, whoſe 


duty long ago called upon them, 


to check its courſe. The very 
attempt muſt be attended with con- 
ſequences of the moſt diſagreeable 
kind; but ſtill, every thing ought 
to give place to the public ſafety 
— and every other conſideration 
be laid aſide, but that of reſtoring 

LE (in 


tw) 

(in a meaſure at leaſt) the peace 
.and welfare of ſociety. 

I now have finiſhed what has 

occurred to me on his Lordſhip's 

Charge; but, before I conclude, 1 


mult acknowledge, that the civility 


and politeneſs with which his Lord- 
ſoip delivered his mind, ought not 
to be forgotten; in this he fet an 
example that did him great ho- 
nour, and juſtly deſerved the eſ- 
teem of all that heard him, of none 
more than of the Author. 

As for myſelt——if any ſhould 
aſk me, in the language of TE“ 


RENCE— 

= Tantumne ab re tug oft otii tibi, 

Aliena ut Cures, ea que nibil ad te attinent ? 
J would anſwer, like Chremes— 


Homo $8UM ; humani nibil a me alienum puto. 
HEAVUT, Act. 1. SES. 


I moſt 
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I moſt entirely agree with Snake 


SPEARE | 

The quality of MERCY ts not rain d ; 
It droppeth as the gentle rain from heaven 
Upon the place beneath : it is twice bleſſed ; 
It blefſeth him that gives, and him that tales: 
is mightieft in the migbtieſt; it becomes 
We throned Monarch better than his crogun: 
His ſceptre ſbeaus the force of temporal power, . 
The attribute to aavwe and majefly, 
Wherein doth fit the dread and fear of Kings 
But MERCY. is above this ſcepter'd ſævay, 
It is enthroned in the hearts of Kings, 
It is an attribute to GoD himſelf”; 
And earthly power doth then ſhew likefl Gov's, 


When Mer cy ſeaſons JUSTICE, 
MERCH. OF VEN, Act iv, Sc. 1. 


But, very. conſiſtently with all 
this, I do moſt unrelervedly de- 
clare, that, if all the wild beafts in 
the Tower were to break looſe, and 
twelve ſoldiers, armed with loaded 


muſkets, and having it in their 
power 
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power to deſtroy them, did not 
nothing can be clearer to me, than 
that they would be anſwerable, be- 
fore Gop and man, for all the miſ- 
chief which ſhould happen from 
their neglect. 5 
I ought, indeed, here to apolo- 
gie to the gentler ſavages of the 
Royal menagerie, for the compari- 


ſon above hinted at ; they, from 


the inſtinct of nature, roam for 
prey to ſatisfy their hunger, but 
human brutes prey on their own ſpe- 
cies, to gratify their wickedneſs. 
The inhabitants of countries, 
where droves of wolves are forced 


into the villages and towns by 


night, by the ſeverity of weather, 
to ſeek for food, are yet ſafe when 
R within 
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within their houſes=their flocks 
are alſo ſafe, when locked up with- 
in their folds—But is this the caſe 
with us? where are we—where cax 
 we—now be ſafe, either by day 
or night? What farmer, what 
_ proprietor of any cattle whatſo- 
ever, can ſecure his property from 
the ravages of robbers? And yet 
what thief, in this laſt reſpect eſpe- 
cially, has much occaſion to fear 
the Law ?—let the reprieves at 
every af/izes give the anſwer. 
There is a certain theatrical ex- 
hibition, equalled in point of wit, 
- humour, and fine writing, by none 
that has appeared ſince its firſt re- 
, preſentation, and not exceeded by 


any chat went before it—its poig- 
nant 
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nant and maſterly vein of ſatire, 
which runs throughout the whole, 
is quite loſt upon the lower claſs 
of people, and little of the piece 
may be ſuppoſed to remain on 
their minds, but the iſchief of it: 
this is exceedingly great and 
I ſhould ſuppoſe, that it is hardly 
to be doubted, that many a wretch- 
ed youth, under the firſt drawings 
and beginnings of diſhoneſty, has 
been determined on the moſt fla- 
gitious courſes, from a noble ardour, 
which has been kindled in his 


imagination, to imitate the illuſ- 
trious Hero of the Beggar's Opera : 


where vices of the loweſt, the moſt 
abandoned, and of the moſt miſ- 
chieyous kind, are repreſented ra- 
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ther as accompliſhments than as 


defects their deformity is con- 


cealed under a garb of pleaſantry 
their dangerous tendency to the 
public is made a jeſt of—and their 
deſerved conſequences to the vil- 
lain are removed out of ſight by 
the cataſtrophe of the whole. To 
prepare us for this, we ſee the chief 
of a gang of highway men in the 


condemned hold in Neugate— under 
ſentence of death, and, juſt before 


his execution, Anging ſongs and 
drinking brandy.— The Sheriffs ar- 


rive he is going forth to cæecu- 


tion, to receive the juſt reward of his 


deeds —when lo! a reprieve comes 


—he is brought back in triumph 


Ehe Joins his whores and old 
Companions 


$ 
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companions he fings a lewd ſong 
to a merry tune; the concluſion of 
which contains a maxim, that we 
are to ſuppoſe to be the marrow of 
the whole piece, and which tends 
to eradicate every thoughtful im- 
preſſion, which may have been 
made by the danger of the hero, 
before the reprieve came=thus it 


ſtands: 


Ihen think of this maxim, and put off all ſorrow, 


The avretch of to-day may be bappy to-morrow. 


Then, leſt this maxim ſhould be 
forgotten, or loſe its effect on the 
profligate part of the audience— 
the ſame tune is often repeated to 
a jovial dance, performed by Mac- 
heatÞ and his companions—and ſo 
ends the piece. 
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From the above maxim, villains 


are encouraged to hope for impunity, 


and if ever they find themſelves lia- 


ble to qualms and fears, upon ſet- 


ting forth on their ravages - theſe 
are to be diſſipated by thinking of 
this maxim, &c, Nay, even if con- 


victed—if having received ſentence 


of death, and death ſtares them in 
the face—yet hope 1s to be encou- 
raged to the laſt—all repentance 


and ſorrow, for their fins and wick- 
neſs, is to be baniſhed — they are 
to be hardened againſt every re- 


ligious and moral impreſſion—and 


> *y » 
thus exhibit an example —a moſt 


miſchievous example, of hardneſs 
and obduracy, in the eyes of all, 
who, like themſelves, are accul- 

tomed, 
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tomed, by the frequency of re- 
prieves, to ** think of this maxim, and 
* put off all ſorrow,” & c. — That 
ſuch a performance as this ſhould 
be ſuffered in any civilized coun- 
try, has been, and ſtill is, the 
amazement of many. 


How different a performance 1s 


that of the George Barnwell of Lillo? 
In this, we ſee an amiable and in- 
nocent youth, drawn, by the arti- 


fices and treachery of a wicked 


woman, into the paths of vice— 
L artleſs himſelf, he ſuſpects no art 
till, enſnared foul and body, we 
behold him a capital convict.— 
He has robbed his maſter—mur- 
dered his uncle—and, in all the 
depth of woe, aggravated by all 
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W 
the circumſtances which are natu- 
rally and judiciouſſy introduced by 
the Poet, this unhappy victim is led 
forth to public ignominy and death 


—exhibiting a ſtriking leſſon to all 


the beholders, and an awful cau- 
tion againſt the firſt ſolicitations of 
vv 
The plainnefs and fimplicity 
of the language — the intereſting 
events throughout the whole - the 
deceitful manner in which vice re- 
preſents itſelf to the imagination 
the degrees by which it firſt enſnares, 
and then enſlaves the ſoul, and the 
ruin that attends it, are fo well con- 
ceived and deſcribed, as to render 
this play, not only a valuable, but 
an uſeful acquiſition to the ſtage. 
py The 


43 
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The managers uſually ſelect it for 
performance in Soliday- times, when 
boys from ſchool, apprentices, ſer- 
vants, and the lower kind of tradeſ- 
men, frequent the theatres: and Þ 
doubt not that this play has been 
the means of good hat pity is it, 
that this ſhould be counteracted, by 
ſcenes of ſo contrary a tendency as 
thoſe of the Beggar's Opera! 

If cemcal repreſentations can af- 
fect the minds, and influence the 
conduct of men—how much more 

may we ſuppoſe them attracted by 
_ realities? If the conduct of the 
Dramatis Perſonz, and the diſpoſal 
of their ſeveral characters, may be 
inftrumental to promote good or 
bad example to diſcourage or to 
| promote 


. 

promote the intereſts of vice or of 
virtue it can hardly be imagined 
that /eſ5 15 to be expected in real life 
that the imaginary reprieve of 
Macheath can afford incitement to 
deſpiſe and break the Laws, with- 
out fear of puniſhment—and that 
the real reprieve of a convict at 
the aſſizes, ſhould have a better 
effect: - 

Thatthe imaginary ſtory of 
Barnwell, ſhould fill every eye with 
tears, every heart with ſorrow, and 
every conſcience with an abhor- 
rence and dread of the rſt appear- 
ance of evil, as well as of its deſtruc- 
tive conſequences — and that the 
real and certain execution of the 
Laws, upon thoſe who are the ob- 
| | jets 


4 aar 


jects of them, ſhould not have a 


like influence upon the minds of 
men, 


If, as the late worthy and learn- 


ed Judge Blackſtone obſerves, ** it is 
** to be looked upon as a monſter 
*in true policy, for a body of 
* men,” (meaning the Clergy, in 
times of ignorance and ſuperſtition) 
*© to reſide in the bowels of a ſtate, 
* and yet be independent of its 
Laws,“ how much more mon- 
ſtrous is it, for bodies of thieves 
and robbers to be reſiding in a coun- 
try, devouring its bowels, and yet 
be conſidered rather as objects of 
mercy, than of puniſhment ?—* For, 
by the original contract of go- 
vernment, the price of protec- 
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* tion by the united force of in- 
„ dividyals, is that of obedience 
* to the united will of the com- 
„ munity. This united will is 
declared in the Laws of the land: 
and that united force“ ought to 
be exerted in their due and uni- 
verſal execution.” 

 BLacksrT, Com, Vor. IV. 371. 


As to Judges of Aff ize, who are 
to ſit on the determination of cri- 
minal matters, and to preſide where 
the lives and deaths of their fellow- 
ſubjects are brought in queſtion, 
they are liable to many a very dread- 


* In the original we find -i. but I have 
taken the liberty of a ſmall alteration, as ren- 
dering the ſentence rather more agreeable te 
the true an of the caſe. 

ful 
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ful and heavy tax on their huma- 
nity, which nothing but a deep and 
proper ſenſe of * duty can ſupport 
them under. They are to be con- 
ſidered as ſtanding between the 
crown and the public, anſwerable to 
both for their conduct as magiſtrates 
but they are alſo to be viewed as 
the + miniſters of God, ſtanding, as 
it were, between the MosT HIGH 
and their fellow-creatures, and an- 
ſwerable, therefore, to Gop and 
man, for what they do. 


One rule of which, may be ſhortly com- 
prehended under the following maxim, viz, 
During the trial, think of nothing but the 
priſoner after — of nothing but the 
public. 


+ Rom, xiii. 4. 
As 
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As to the firſt—their duty is ex- 

actly defined, preſcribed, and li- 
mited, by the Laws of the land. 

As to the ſecond—the Holy 


Scriptures are replete with inſtruc- 


tion for their conduct: what was 


revealed, as the mind and will of 


Gop towards the Judges of Iſrael, 
in this reſpect, muſt ever remain, 
as the unchangeable rule of right, 


to all magiſtrates whatſoever. 
The compilers of that moſt ex- 
cellent and ſcriptural form of wor- 


ſhip, the /iturgy of the Church of 


England, ſeem to have been duly 
ſenſible of the important and ar- 


duous ſituation of magiſtrates, and 
of the need they ſtand in of divine a- 


75 . in the due execution of their 


once, 
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office. We therefore pray that 
it may pleaſe Gop to bleſs and 
* keep the magiſtrates, giving them 
** grace to execute juſtice, and to 
© maintain truth.” —. And again 
we pray that Gop would grant 
< unto all that are“ put in au- 
 * thority under the king, that 
* they may truly and indifferently 
* miniſter juſtice, to the puniſh- 
* ment of wickedneſs and vice, 
* and to the maintenance of true 

religion and virtue,” 
To all which, I not only add 
my humble and hearty © AMEN— 


magiſtrates may ſo demean them- 


® x Tim. ii. 1, 2. 


ſelves, 
10 


but my ſincereſt wiſhes, that our 
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ſelves, as to promote and ſecure the 
public peace and welfare, while in 
this life, and their own eternal re- 
ward from the hands of the REAN 
Jvc or ALL, in that better world, 
where neither moth nor ruſt doth 
corrupt, and cobere THIEVES DO NOT 
BREAK THROUCH NOR STEAL, 
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